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WILLIAM C. BIRD v. NATHAN CHAFFIN, [55] 


A creditor, who, by a misrepresentation, induces another person to execute a 
bond as surety for his debt, will not be permitted, in equity, to subject the 
latter to its payment. 


The facts were, that one John A. Chaffin, being indebted to 
the defendant in the sum of $225, the latter called upon him to 
execute a bond, with surety, for the amount. John A. Chaffin 
executed the bond, and asked the defendant if the plaintiff 
would be a satisfactory surety, to which the latter replied in the 
affirmative, and supposing himself authorised by this conver- 
sation to apply to the plaintiff to execute the bond, baa 80, 
telling the plaintiff that it was in consequence of the diréctions 
of John A. Chaffin. The plaintiff executed the bond, and upon 
mentioning the fact to John A. Chaffin, the latter disavowed 
the authority of the defendant. 

The defendant having obtained a judgment at law, the plain- 
tiff filed this bill praying for an injunction. 

His Honor Judge Seawett, on the last Circuit at 
Rowan, perpetuated the injunction, and the defendant [56] 


appealed. 
Badger, for the defendant. 
Nash, for the plaintiff. 
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Gaston, Judge.—This case comes before us, on appeal from 
a decree rendered in the Court of Equity in the County of 
Rowan, upon bill and answer, by which decree the defendant 
is perpetually enjoined from collecting a judgment which he 
had recovered against the plaintiff, as the surety of one John 
A. Chaffin, on a bond executed by the said Joln and the plain- 
tiff, to the defendant. The gravamen of the bill is, that the 
plaintiff had been induced to execute the bond by a misrepre- 
sentation of the defendant that John A. Chaffin had authorised 
him to request the plaintiff to become the said John’s surety. 
The answer admits that such a representation was made by the 
defendant to the plaintiff. It denies indeed, that this was done 
with a fraudulent intent, and sets forth all that passed between 
the said John and the defendant, from which the defendant in- 
ferred that an authority to make such request had been given. 
This inference was not communicated to the plaintiff as an in- 
ference, but stated as a fact. It appears to us, that this infer- 
ence was unfounded; that such an authority was not given, and 
that the representation therefore was not true. If the plaintiff 
should be compelled to pay this bond, he could have no redress 
against the principal, because he did not execute the bond at 
the instance or request of the principal. It is against con- 
science, that the defendant should enforce a recovery upon an 
engagement which the plaintiff wou!d not have contracted, but 
upon the belief that he was entitled to an indemnity from his 
prini@ipal; which belief was a clear mistake, and which mistake 
was 6ccasioned by an incorrect representation of the defendant 
himself. 

The decree below is to be affirmed with costs. 

Per Curt. Decree affirmed. 





{57] ELIZABETH ELLIOTT v. JAMES T. ELLIOTT, Admr. of MARTIN 
ELLIOTT, et al. 


A deed whereby a husband conveyed to his wife several slaves, without the in- 
tervention of a trustee, will not be set up in equity, where the parties lived 
unhappily, where there was no evidence of a delivery, except the production 
of the deed by the wife after the death of her husband, and where she had 
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never claimed the slaves during the husband’s life, but had permitted them to 
be sold by his administrator, and had purchased some of them. 

Whether a defective gift from a husband to his wife will be aided in this State. 
Quexre? 

But certainly it will not be, unless she shows merits, and a clear intention by 
the husband to divest his title and hold for her benefit. 

The presumption of a delivery which arises from the execution and attestation 
of a deed valid at law, does not take place as to one by a husband to his wife; 
there must be proof of a delivery in fact, or of acts or declarations of the par- 
ties, from which it may be inferred. 


The bill charged, that a marriage had taken place between 
the plaintiff and the defendant’s intestate: that it was very un- 
equal, the plaintiff being a young woman, and her husbarid a 
very infirm old man: that for the plaintiff’s kindness and at- 
tention to him, the defendant’s intestate frequently promised to 
make provision for her over and above that allowed by law: 
that in execution of this promise, he, on the tenth day of April 
1827, in the presence of two witnesses, executed a deed, where- 
by he conveyed directly to the plaintiff five negroes: that on 
the 20th November 1827, he executed another deed, whereby 
he conveyed all his land, and all his personal estate mentioned 
in a schedule thereto, to the defendant James, upon trust for 
the intestate during his life, and then for the plaintiff’s dower, 
and by an interlineation in the schedule, directed several 
negroes, among whom were those which he had by the deed of 
April 10th 1827 conveyed directly to the plaintiff, to be held 
for her use. The bill then set forth the death of the hugband, 
in March 1831; the administration upon his estate by #he de- 
fendant James; and averred, that he had sold all the slaves in- 
tended for the plaintiff. 

The heirs and next of kin of the intestate were made defend- 
ants; and the prayer was, that the deed of April 1827 might be 
set up, and that the defendant might have her dower assigned; 
and for an account of the personal estate, and distribution 
thereof. 

The deeds mentioned in the bill were filed as exhibits. That 
of April 1827 was a deed by Martin Elliott to the plaintiff, 
whereby, “in consideration of the love and natural affec- 
tion I had for my beloved wife Elizabeth Elliott, I have [58] 
given, granted, and delivered the following negro slaves,” 





EQUITY CASES. 
Elliott v. Elliott. 








&c. It was attested by Samuel S. Gedney and John McIntire, 
and was registered in July 1832. 

The deed of November 20th 1527 was in the usual form; the 
use, after payment of debts, declared to be to “the said Martin 
Elliott, during his natural life, then equally to be divided 
among the lawful distributees of said Martin.” Endorsed on 
this was the following, bearing the same date, and signed by 
the defendant’s intestate: “An inventory or schedule of the 
negroes, stock, &c., referred to in the annexed deed, viz: Jim, 
Kate,” &c. After mentioning several, among them those in- 
cluded in the deed of April 1827, the following words were 
interlined, “‘all to be to my wife Elizabeth, and their increase.” 

By another endorsement, dated the 20th of April 1828, after 
mentioning other articles of property, it proceeded, “and now 
my will and desire is, that all the above-named property, and 
the balance of my estate, shall be sold by James T. Elliott, 
and equally divided between my lawful distributees.” 

The defendants submitted to have the plaintiff’s dower as- 
signed, and also to an account and distribution of the personal 
estate, but they severally objected the following facts, as 
a defence to her claim to have the deed of April 1827 es- 
tablished: That the marriage between the plaintiff and the in- 
testate was very unequal, and probably very interested, she 
being seventeen years of age, and her husband upwards of 
eighty—she being very poor, and he possessed of considerable 
estate; that the match was an unhappy one, the plaintiff being 
an undutiful wife: that she had been in the habit of despoiling 
his house of furniture, and had been accused by him of break- 
ing open his desk and stealing his money and notes: that they 
had frequently quarreled and parted, and that two months after 
the date of the deed of April 1827, he had advertised her as 
having left his house, and cautioned all persons from harbor- 
ing her, or contracting debts with her: and it was insisted, that 
the intestate’s reason was impaired by age, and either that the 

. deed never had been delivered, or was unfairly obtain- 
[59] ed. In support of this defence, it was stated, that after 

the death of the husband, the plaintiff attended a public 
sale of the slaves of the intestate, made by the defendant 
James, at which the negroes included in the deed of April 
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1827, were sold, when she made no claim to them, but on the 
contrary actually purchased two of them. All the facts above- 
mentioned were established by proof. 

Samuel 8. Gedney proved the signature of the deed of April 
1827, by the intestate. He stated, that it was signed at the 
house of the intestate, and that he, the witness, attested it at 
his, the intestate’s, request, no other person being present, and 
nothing being said of its contents, and that after the attesta- 
tion, the intestate took it into his possession. The other attest- 
ing witness, McIntire, swore, that the intestate came into his 
store, about twenty miles from his, the intestate’s, residence, 
= alone, with the deed in his possession, and requested him, the 
- witness, to attest it; that he did so, and handed it back to the 
intestate, who requested that the matter might not be men- 
tioned, saying, that he always intended to do something for his 
wife, but did not wishihis family to know it until after his death. 

The attesting witness to, the deed of November 1827, proved, 
that the intestate signed and sealed it in his presence, and di- 
rected him to retain it in his custody; that upon two different 
occasions he called for it, and at the first made the interlinea- 
tion, and at the second executed the last endorsement. 


Devereuw, for the defendant. 
Badger, and Iredell, for the plaintiff. 


Rorrim, Chief Justice—The plaintiff seeks to set up [61] 
the deed of the 10th of April 1827, and also to have her 
dower in the real estate of her husband, and her distributive 
share in his personal estate, according to the trusts of the deeds 
of the 20th day of November 1827. The defendants resist the 
first claim, upon the grounds stated in the answers. But they 
submit to the second, and state that they have always been 
willing to account with the plaintiff, upon the footing of the 
latter deed, as it was originally drawn, or as it was modified 
and left by the husband at the time of his death. According- 
ly, dower has been allotted to the plaintiff by an interlocutory 
decree in this cause, without resistance on the part of the de- 
fendants. The only dispute, therefore, really existing between 
the parties, is upon the validity of the deed of the 10th of April 


1827. 
[Dev. & Bat. Ea., Vol. 1.—*5.] 
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That is a deed purporting to. convey several slaves. 

[62] presently, from her husband to the plaintiff absolutely. 

It is insisted, that such a deed is valid in this Court as. 

a complete disposition, not subject te the husband’s revocation;. 

and the Court is bound.to. protect the separate interests of the- 

wife under it, as absolute rights, in the same manner and upon. 

the same principle, that the rights of any other cestut que trust 
are enforced against a trustee. 

The Court does not entertain that opinion. In England it 
has been certainly held, that a gift from the husband to the. 
wife without the intervention of a trustee, may be made, under 
such circumstances as to render it valid in equity, and induce 
that Court to constitute the husband himself the trustee. No 
case of that sort has occurred if this State; and perhaps the 
Court might not feel the obligation to encourage the obtaining 
such donations, or the creation of separate interests in the wife, . 
subject to her immediate and absolute control during the mar- 
riage, by an act between the husband and wife themselves,. 
which is:inoperative at law. But it is. not necessary, nor do 
we mean.te deny the proposition in. this case. If the Court 
would in any case support such a transaction, we think the cir- 
cumstances before us are insufficient to raise any equity for the. 
plaintiff. 

As the contract is void at law, the ease in this Court must 
always be that of an application to aid a defective conveyance. 
The wife cannot have that assistance unless she shows herself. 
to be meritorious; and shows further a. clear intention, that what 
was done should have the effect of divesting the interest of the 
husband, and of creating a separate estate for her, which she 
should have the immediate power to dispose of as she chose; 
and that the estate thus intended for her, was but a reasonable 
provision. Hence, although the doctrine that equity will re- 
cognise such transactions under circumstances, is laid down in 
the books, there are very few cases indeed, in which a gift by 
the wife to her husband, of her separate estate once well con- 
stituted, or a gift by the husband to the wife, have been made 

effectual. They almost all fail, either from the extrava- 
[63] gance of the gift, or the insufficiency of the evidence to. 
establish the intents.of an actual gift by what was done. 
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It is plain that a Court of equity cannot, by way of aiding a 
defective conveyance, carry it further than the parties intended 
it should operate, although its terms may be broader. In Wal- 
ter v. Hodge, 2 Swans. 97, the wife set up a parol gift of six 
hundred pounds in bank notes by her husband in his last ill- 
ness, accompanied with actual delivery. It was insisted, that 
it was good either as a donatio causa mortis, or to her separate 
use. The case failed in the first aspect. As to the other, Sir 
Tuomas Piumer said, there was great difficulty in establishing 
such a transaction, whereby the husband parts from his pro- 
perty in his lifetime, and puts it under the immediate control, - 
and to the separate use of the wife. He calls it a suspicious 
case, and says, the Court requires satisfactory evidence of an 
act constituting a transfer of the property, and a sufficient trans- 
mutation of the possession. There was none such there; be- 
cause the possession of the wife was that of her husband. He 
ruled against the wife, because her answer stated the gift to be 
absolute and immediate, and her only witness proved it to be 
conditional and postponed to the husband’s death. In McLean 
v. Longlands, 5 Ves. 1, Lord Atvanty said, that nothing less 
would do than some cledr and distinct act of the husband, by 
which he divests himself of his property, and engages to hold 
as trustee for the separate use of the wife. Declarations of an 
intention, or of a disposition of property to the use of his fami- 
ly, if admitted, would be a sort of evidence, and upon a prin- 
ciple that would have a most extensive effect. Suppose, said the 
Court, that the husband had given to Callender’, (who had the 
funds in his hands) distinet directions to pay to her and her 
separate use: does that vest it’in her? »Oould she in this Court’ 
compel execution of such a trust? ThéCoiirt refused an issue 
to try the fact of the gift. Inguéh’tases as the gifts of trinkets, 
or the borrowing by the husbdnd of the wife’s savings of her 
pin-money, the transactions are supported on the manifest in- 
tent. So, in what Sir Toomas Piromer caljs’“the single case,” 
of an actual transfer in the stock books of one thousand pounds 
South Sea annuities, by the husband to the wife, and in her 
name, the Court thought that so decisive an act, as 

amounted to an agreement by the husband, that the pro- [64] 
perty should become hers. It could not be mistaken. It 
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was a clear and distinct act which he thought operated imme- 
diately, which he plainly intended should so operate, and di- 
vest him of the property. The two first cases, it is true, were 
transactions by parol; and in that respect, differ from that be- 
fore the Court. But they are cited for the reasoning; and to 
show how reluctant the Court is, to extend this extraordinary 
assistance to any cases where there is the shadow of a doubt of 
the intention; or where it cannot be seen that the parties had 
done all that was intended to be done; and that they believed 
that sufficient had been done to effectuate their purpose, to 
change the character of the husband’s interest immediately. 
Such dealings are suspicious. It is not easy to admit into the 
mind, the belief of such an intention on the part of the husband, 
freely, actually and immediately to part from the property, and 
to vest it in the wife, she living with him, and comfortably pro- 
vided for by him, and both contemplating that will continue to 
be the case. Why should he thus convey slaves to her, under 
those circumstances? It cannot be supposed in this case, that 
it was with a view of separating them from his own, and let- 
ting the profits accumulate for her. Nothing of the sort was 
in fact done. No such intention is stated in the bill; nor any 
reason given, for every thing’s remaining after the deed as it 
was before. It is not pretended, that the plaintiff set up any 
right to the slaves in her husband’s lifetime, nor indeed until 
long after his death, when the trustee sold them for the purpo- 
ses of division, The deed has this effect: it proves what was 
then in the husband’s mind; that is, that he thought of provid- 
ing for his wife, and how far he would go, if he did it at all. 
If there had been a change of the possession of the slaves; if 
the plaintiff had exercised or asserted any dominion oyer them; 
if the husband had even acknowledged her authority to do so, 
there might be something to show that he intended to divest 
himself of the property, and thought he had done so. If even 
there were clear evidence of the delivery of the deed to the 

plaintiff, or any person for her, there might be room for 
[65] presumption that the husband was parting from the 

property, though the possession and perception of the 
profits continued as before. It is said, that the execution of the 
deed, and the subsequent production of it by the wife, is suffi- 
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cient evidence of its having been perfected by delivery. And 
that even if the maker of a deed retain the possession until his 
death, after a formal execution, which was intended as a deliv- 
ery, that will make it effectual. The cases on that subject re- 
late to deeds effectual at law. If a father make a deed to ad- 
vance an infant child, and formally execute it, and put it away 
in his desk for safe keeping, that will be his deed. It can ope- 
rate at law between the parties, and there is a presumption 
from the nature of the transaction that it was intended it should. 
But the rule is otherwise between husband and wife. The deed 
from one to the other cannot operate; and there is no presump- 
tion that he means to give her a separate estate during his life. 
A father may wish to advance a child before marriage; but a 
husband seldom wishes to put his wife on an independent foot- 
ing; he may perhaps do so, but it requires clear proof. The 
bare and formal signing and sealing a deed to her and having 
it attested, cannot, in such a case, be taken for a delivery, or 
as having been intended for one. There must be proof of some 
further act; delivery in fact, or the production of a deed by the 
wife, with evidence at least of such acts on her part in relation 
to the property, in his lifetime, as would induce the belief that 
she had the deed in his lifetime, and by his consent; this is the 
more necessary, as thé intimate relation between the parties, 
and her means of access to his papers, afford opportunities to 
her, to possess herself of the instrument withgut his consent or 
knowledge. The ordinary presumptions therefore, do not reach 
such a case. But here the circumstances are very strong to re- 
but them, if they did. The deed was executed in April 1827, 
and witnessed by Gedney, without any thing passing between 
the parties but the bare signature and attestation. The plaintiff 
was not present, and the husband did not state the nature of 
the paper, but kept it himself. The bill charges, that he 

had frequently declared his intention to make such a_ [66] 
deed, and that he executed it in the presence of two wit- 

nesses. The bill states the case, as if the deed had been attest- 
ed by both witnesses at once, and immediately delivered to the 
plaintiff. The latter fact is not directly averred; nor indeed is 
any delivery charged, except as implied in stating the execu- 
tion of the deed. The bill is silent upon the delivery and pos- 
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session of the deed or slaves. Sometime afterwards the hus- 
band, at some distance from home, produced the deed, and re- 
quested Mr. McIntire to attest it, and he did so. He stated to 
the witness, that he always intended to do something for his 
wife, but did not wish his family to know it until after his death, 
and therefore desired him to keep it secret. The husband took 
the deed again. Nothing more is heard of it until July 1832, 
when it was proved and registered; though the husband died 
in March 1831, and the defendant James T. Elliott, as his ad- 
ministrator and trustee, soon afterwards sold the estate, includ- 
ing the negroes conveyed in this deed, and the plaintiff was 
present at the sale and made no. objection, but purchased two 
of them. It might be possible, that she thought the deed inef:- 
fectual, and therefore did not assert a right under it. But why 
should she think so? Would she not have taken advice on it? 
Nothing of that sort is proved; nor does any witness prove its 
intermediate existence. 

It is clear, however, from Mr. McIntire’s testimony, that the 
husband did not intend the deed to operate immediately. He 
did not intend the possession to change, but did intend every- 
thing to remain as it was until his death. Upon the deposition 
of this witness of the plaintiff, an immediate delivery of the in- 
strument, which upon its face is to have an immediate ope- 
ration, cannot be presumed, but such a presumption is dis- 
proved. That there was an actual delivery, the plaintiff ought 
to furnish clear evidence. She does not; but her depositions 
and the circumstances show, that a delivery was not intended, 
when the husband last spoke of the instrument, and that it was 

not made. Besides those already adduced, it is clear, 
[67] that the parties united themselves, unfortunately, from 

motives of the most interested kind on her part, and 
that they lived unhappily together. Just two months after the 
deed is dated, and probably a few days after McIntire’s attes- 
tation, the plaintiff left, and her husband advertised her. If 
she had then been in possession of the deed, is it not probable 
she would have shown it to some person? After that period, 
there seems to have been little probability of his executing any 
kind intentions to her. On the contrary, she frequently left 
him after violent altercations, and carried off bed linen and 
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other moveables; and, as charged by him, opened his desk and 
plundered him of money. In November 1827, he executed the 
deed of trust, by which he coriveyed all his estate, including 
the slaves mentioned in the deed to the wife, and ‘making 
therein for her just the provision to which she was legally en- 
titled. It is said however, that the interlineation subsequently 
made, whereby those slaves and two others were assigned to 
the wife as her share, shows that the donor either considered 
or meant the deed of April 1827, to be obligatory. That does 
not seem to be a just inference. All that can be inferred is, 
that he wished her share to consist of those particular slaves; 
for certainly he did not intend that she should hold them under 
the one deed, and to take one equal share with his children of 
his other property, under the other. But it is certain that the 
provisions of the last deed are altogether inconsistent with the 
first, as now set up. Under the deed of April, the wife takes 
an immediate separate estate. That of November subjects 
those negroes, in common with the other estate, to the pay- 
ment of the debts; and the nse for life in the whole is reserved 
to the husband. These provisions show, that whatever else he 
may have intended by the interlineation, he could not intend 
thereby to confirm the first deed which conveys an immediate 
‘estate. 

In a case therefore, where the Court expects satisfactory and 
clear evidence that the deed was delivered, and that her hus- 
band meant to make thereby such a separate provision for her 
as the deed purports to create, that is immediate, and to make 
himself her trustee, instead cf being the beneficial 
owner; the plaintiff has not only not supplied the proof, [68] 
but the evidence tends the other way, to establish that 
he did not intend to part from the property; that the paper was 
merely deliberative; and that it never was delivered, but ob- 
tained at sometime surreptitiously by the plaintiff, and kept 
concealed by her. 

If the plaintiff had proved such a case as has been supposed, 
other difficulties of a very serious kind would be presented to 
her relief. A wife must have merits to make the Court active 
in her behalf. She is not like a purchaser for value. She must 
yield to creditors, and only stands before other volunteers; and 
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not before them, unless her conduct entitles her to the bounty 
of her husband. The aid of the Court is discretionary, under 
all the circumstances. In Stoit v. Ayloff, 1 Ch. Rep. 60, the 
plaintiff filed her bill on a promise of the husband to settle one 
hundred pounds on her; but she had separated from her hus- 
band, and the bill was brought sixteen years after the promise, 
and was dismissed. In Beard v. Beard, 3 Atk. 72, the hus- 
band gave by deed, all his substance to his wife; Lord Harp- 
wick refused relief, because the law will not permit a man to 
convey to his wife, and equity will not suffer the wife to have 
the husband’s estate while he is living, because it is not in the 
nature of a provision, which is all she is entitled to. In Eng- 
land, the wife is dependent upon the husband’s good will for a 
provision, unless secured by contract. Here the law secures 
it to her, against his will. 

But the clear ground is, that there is a defeet of evidence of 
the actual intent, in respect of the deed and of its delivery by 
the husband. For that reason the bill must be dismissed, as 
far as it seeks relief upon the footing of the deed of April 10th 
1827. 

The plaintiff is entitled to an account under the deed of 
November 20th 1827, and the subsequent memorandum dated 
April 20th 1828. It might be a question, were it not for the 
latter memorandum, whether the interlineation of the words 
“all to be to my wife,” in the schedule, after the execution of 
the deed, could control the provisions of the deed itself. Being 

a voluntary conveyance and settlement on the family of 
[69] the donor, and kept for the donor by his friends, subject 

to his order, and never delivered to the trustee until all 
the alterations had been made, perhaps it might be considered 
unfinished until then. But it is unnecessary to discuss the 
question, because, if the donor was at liberty to make the first 
alteration, he could also make the second; and the Iast rein- 
states the provisions of the body of the instrument, adding only 
other property. 

Per Curiam. Decree accordingly. 


NOTE.—In the case of Huntley v. Huntley, 8 Ired. Eq. 250, it was held, that 
though a deed from a husband to his wife for slaves could not have the effect of 
vesting a title in her, yet it amounted toa declaration of a trust in her favor. 
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It was also decided in Garner v. Garner, Busb. Eq. 1, (where the subject was 
fully considered, ) that where a husband executed a deed, intending thereby to 
secure certain slaves and other property to his wife and her children by him— 
(he having theretofore provided for his children by a former marriage, )}—and@ 
he afterwards until his death recognised the deed as passing the property, his 
wife might have a decree against his administrator for the slaves, the deed be- 
ing inoperative at law because made directly to her. See Adams on Equity, 97. 





ZADOCK RICE, Admr. of JOHN G. RICE, ». SOLOMON SATTERWHITE, 
et al. Exrs. of JAMES SATTERWHITE. 


In a bequest of a slave to A., the words “but should he die without an heir, the 
aforesaid slave to return to my family, and be equally divided amongst the 
rest of my children,” refer to an indefinite failure of issue, and consequently 
the limitation is too remote. 

A general disposition of a testator’s whole estate, made after several particular 
legacies, is to be taken as being subject to them. 

The cases of Matthews v. Daniel, 1 Murph. 42, Bryant v. Deberry, 2 Hay. 356, 
and Bailey v. Davis, 2 Hawks, 108, approved. 


The bill charged, that James Satterwhite, by his will, among 
other things, bequeathed as follows: “I give and bequeath to 
my beloved grandson John Green Rice, one negro girl, Liney, 
and $100, one folding table and one feather bed and furniture, 
after the death of my beloved wife, Frankey Satterwhite; to 
remain in the hands of my executors, until he become of age, 
without any expense or charge to the aforesaid John Green 
Rice; but should he die without an heir, the aforesaid Liney 
and her increase to return to my family, and be equally divided 
among the rest of my children:” that by a subsequent clause 
he gave to his wife the use of all his property during her life, 
and at her death directed the same to be equally divided 
among his children: that the defendants were appointed exe- 
cutors, and had proved the will: that the legatee, John G. Rice, 
had died without issue, and under age, and that the plaintiff 
was his next of kin, and had taken out letters of administration 
upon his estate; and that the defendants denied the plaintiff’s 
right to the negro Liney, and the other property abovemen- 
tioned. The prayer was, that the plaintiff’s title might 
be established, and he in some way secured in the suc- [70} 
cession, upon the death of the widow of the testator. 
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The defendants in their answers admitted the allegation of 
‘the bill, and the only question between the parties was upon 
‘the construction of the will. 


Devereux, for the plaintiff. 
Nash, for the defendants. 


Gaston, Judge, after stating the facts as above set forth, pro- 
ceeded as follows:—It is proper to remark, that the will of the 
‘elder Satterwhite, was made and proved before our act of 
1827, (ch. 7th,) on the subject of contingent limitations, went 
into operation.* 

No question has been made here upon the seeming repug- 
‘nance between the particular disposition made by the testator 
-of the negro Liney,.in the clause above recited, and the univer- 
sal disposition of his property after the death of his wife to all 
‘his children. None such could with propriety have been 
taken, for as it is the duty of the Court to reconcile the various 
‘dispositions in a will, wherever.it can be done, the latter and 
general bequest must be understood as impliedly subject.to the 
former and special bequest of this property. 

It is apparent, that-but for the words limiting the negro 
Liney, in the event of John Green Rice dying “without an 
heir,” his estate must -be regarded as an absolute one. The 
gift of a chattel by will is the gift of the testator’s.entire inte- 
rest therein, unless a different intent is expressed or can be im- 
plied from the will. The question presents itself, whether this 
limitation over, has the effect of making the gift a defeasible 
or modified gift. It is clear, that John Green Rice could not 

die “without an heir,” in the legal sense of that word, 
[71] while his uncles and aunts or any of their descendants 
remained in being. The word “heir,” must then be 
understood in some other than its legal sense, and the most ob- 





* By this act, all contingent limitations made to depend upon the dying of any 
person ‘without heirs, or heirs of the body, or without issue, or issue of the body, 
&ec., shall be held and interpreted to be a limitation to take effect when such 
person shall die not having such heir, &c. living at the time of his death, or born 
to him within ten months thereafter; unless the intention of such limitation be 
otherwise expressly and plainly declared on the face of the deed or will creating 

x.” 











JUNE TERM, 1835. 


Rice v. Satterwhite. 








vious one is issue. It is a question of construction, whether 
this dying without issue imports a failure of issue at any deter- 
minate time, or a failure of issue at any time. If the latter be 
the true construction, the limitation over is too remote, and 
therefore void. If the former, then the limitation may be 
good, provided that the contingency be such, as if it happen at 
all, must occur within a life or lives in being, and twenty-one 
years and a few months thereafter. Now it has been settled 
by innumerable cases, which cannot be departed from, with- 
out doing violence to the law, that expressions referring to a 
dying without issue, unless explained by the context, do im- 
port a general indefinite failure of issue, that is, a failure of 
issue at any period. We can discover nothing in the context 
to change the legal meaning of these expressions. There is no 
room for supposing that the contingency contemplated was the 
legatee’s dying wnder twenty-one years of age, for it qualifies 
the gift to him, and not its retention in the hands of the exe- 
cutors, during his minority. It has been insisted, that the con- 
text shows, that the testator meant to tie up the failure of issue 
to the moment of the legatee’s death, and that the legatee shall 
keep the negro, if he has issue surviving him, and not other- 
wise. We must have something in the will sufficiently ex- 
plicit to warrant the interpretation, or we dare not make it. 
To die “without an heir,” is equivalent to dying without heirs. 
In Matthews v. Daniel, 1 Mur. 42, the phrase, “‘if she shall de- 
part this life without heir lawfully begotten of her body,” and in 
Bryant v. Deberry, 2 Hay. 356, the phrase “if no heir,” and 
in Bailey v. Davis, 2 Hawks, 108, the phrase “shall die with- 
out lawfal heir,” were all construed to import an indefinite 
failure of issue. The expressions to “return to my family, and 
to be equally divided amongst the rest of my children,” leave 
the t¢me when Liney and her issue are thus to return and to be 
divided, as indefinite as the dying without issue. This is to be 
done whenever that failure shall occur, whether at the 

death of the legatee, or at any subsequent period. In [72] 
the case of Reily v. Fowler, 3 Bro. P. Ca. 299, it is sup- 

posed to have been decided, that words importing that on the 
death without issue, the property was to return to the executors, 
to be by them distributed, tied up the contingency to the lives 
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of the executors, because they implied a personal trust, to be 
executed by the executors. This case, and the ground to which 
it was referred, have met the decided disapprobation of a great 
ehancellor. See Bigge v. Bensley,1 Bro. Ch. Ca. 187. But 
however that may be, the decision cannot affect the question 
here. In the case under consideration, there is no personal 
trust. The property is limited over to the testator’s family, 
which he explains to be his children, and if the limitation were 
good, the interest is a transmissible one, and would pass to and 
vest in the representatives of these children, whenever the con- 
tingency should happen. 

The plaintiff is entitled to the declaration which he prays 
for, and a decree should be made accordingly. 

Per Curiam. Decree accordingly. 


NOTE.—The case of Porter v. Ross, 2 Jones’ Eq. 196, is another instance of 
the limitation over being too remote in a will made before the passage of the act 
of 1827. That act is contained in the 43d ch. of the Revised Code, sec. 3; and 
in the case of Sanderlin v. Deford, 2 Jones’ Rep. 74, it was held that the words 
“for the want of such heirs of the body,” was equivalent in meaning to dying 
without heir or heirs of the body, or without issue or issues of the body. It had 
been previously declared by the court, in Weeks v. Weeks, 5 Ired. Eq. 111, that 
the act was intended to establish a “beneficent rule of construction which the 
Legislature found necessary to prevent the frustrating of ms intentions of testa- 
tors upon technical grounds.” 





REDDICK GATLIN, Admr. of JAMES GATLIN, v. WILLIAM DARDEN, et al. 


Where an administrator made a mistaken distribution of slaves, and afterwards 
a decree was pronounced against him in faver of those really entitled, correct- 
ing the mistake, his bill, filed more than three years after its discovery, seek- 
ing to recover the slaves from those to whom he had improperly assigned 
them, is barred by the statute of limitations. 

Relief will not be given upon a state of facts not set forth in the pleadings, and 
appearing only upon the proofs. 


Joseph Speight died in the year 1792, possessed of certain 
slaves, which he bequeathed by will (the construction whereof 
has been settled in this Court, vide 2 Dev. Eq. Ca. 5,) to his 
widow Ann, for life; remainder to his sons Francis and Henry 
forever. The widow received the slaves from the executors, 
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and enjoyed them until her death in 1819; the two legatees in 
remainder died befgre. The plaintiff ’s intestate, James Gatlin, 
was the administrator of one of these legatees, Henry, 

and upon the death of the widow, took out letters of ad- [73] 
ministration upon her estate, and became administrator 

de bonis non, with the will annexed, of Joseph Speight. He 
applied for advice to a professional gentleman in relation to the 
title and disposition of these negroes, who was of opinion, that 
the residuary interest, after the estate for life to the widow, 
was undisposed of by the will, and that they were distributable 
as a part of the said Joseph’s property, with respect to which 
he had died intestate. Confiding in the correctness of this 
opinion, the plaintiff’s intestate immediately caused the negroes 
to be valued, and a division thereof to be made into four equal 
shares: one he retained for the next of kin of his intestate, 
Henry; one he delivered over to the representatives of the other 
legatee Francis; another he delivered to the representatives of 
Catharine Dunn, a deceased daughter of Joseph Speight; and 
the remaining fourth, consisting of two negroes, Stephen and 
Elijah, was set apart for the defendants, then and still infants, 
who were the grandchildren of Susanna Darden, another 
daughter of the said Joseph. These two negroes were received 
into possession-by Jethro Warren, since deceased, but then 
guardian of the defendants. The plaintiff’s intestate having 
died, a bill in equity was brought by the next of kin of Henry, 
against the plaintiff, in 1824, which, after much delay, was 
finally heard in 1831, (wide 2 Dev. Eq. Ca. 5,) and a decree — 
rendered for the plaintiffs therein, correcting that erroneous 
division. The true construction of the will was definitively 
settled, and the plaintiff, as administrator of James Gatlin, was 
decreed to account for the residue of the share of Henry 
Speight, which had not been retained and accounted for by his 
intestate. The plaintiff thereupon filed this bill, seeking an 
account of the negroes improperly received by the defendants, 
and of their hires, which he alleged, on account of the mistake, 
should be considered as having been held in trust for the plain- 
tiff’s intestate. Besides the two negroes, an account was de- 
manded of a sum of money alleged to have been paid over 
under the same circumstances, but the proofs showed, that 
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[74] this was paid and received as part of Ann Speight’s per- 
sonal estate, and it did not appear that it was improperly 
paid as such. 


Winston, for the plaintiff. 
No counsel appeared for the defendants. 


Gaston, Judge.—Several defences have been set up to this 
bill, and among others, the ordinary statute of limitations. 

The legal interest in the negroes, subject to the life estate, 
had vested in Francis and Henry Speight. After the mistaken 
division, there was no impediment to an action of detinne by 
the administrators of those estates to recover the possession of 
them. The statute makes three years a bar to that action, and 
it is an established rule of equity, that wherever a legal claim 
is there presented, as it may be in some cases, it must be pre- 
sented within the time prescribed as a bar to the analogous le- 
gal action. Ifthe mistake can furnish an equitable ground for 
suspending the operation of the statute, (of which we say no- 
thing,) bringing of the suit by the next of kin of Henry was 
distinct and express notice and warning to the plaintiff’s intes- 
tate, that such mistake had been committed. After this, he 
cannot be permitted to allege ignorance of the mistake, or ask 
of the Court to remove out of his way a statutory bar, arising 
from his own subsequent neglect. 

From the proofs it appears, that one of the | negroes, Elijah, 
died in the hands of the former guardian, and before any pro- 
fits were, or could be received. As to the other negro, it would 
seem from the testimony, that he had been left by the former 
guardian, after the bill brought by Henry Speight’s next of kin, 
in the plaintiff’s possession, to await the decision that might be 
made in that suit. If the present bill had been framed with 
reference to that state of things, and the representatives of the 
deceased guardian been parties thereto, a decree might proba- 
bly have been had declaring the property in that negro. But 
in the present state of the bill we cannot do so. Our decision 
in this case, however, will not prevent the plaintiff, should the 

defendants attempt to recover possession of that negro, 
[75] from showing the truth of the case, and obtaining such 
protection against that claim, as may be just. 
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It is the opinion of. the Court, that the bill must be dis-- 
missed. 


Per Curiam. Bill dismissed. 


NOTE.—A court of equity is bound equally with a court of law to give effect 
to a statute of imitation and repose. Bailey v. Carter, 7 Ired. Eq. 278; Lyon v.. 
Lyon, 8 Ired. Eq. 201; Jones v. Gordon, 2 Jones’ Eq. 352; Taylor-v. Dawson, 3; 
Jones’ Eq, 86; Wheeler v. Piper, Ibid, 249. 





THE PRESIDENT AND DIRECTORS OF THE STATE BANK, Ex parte... 


Upon a sale of land under order of the Court of Equity, the clerk and ‘master - 
has no power to exeeute a deed, except under the acts of 1812 and 1818, (Rev. . 
ch. 847, and 982,) where the land is condemned for public purposes, or where. 
the sale is for partition. 


The petitioners stated that in a case removed ‘into this Court: 

m Wake, between A. 8S. H: Burgess. and Thomas Henderson, 
plaintiffs, and John Stewart and others, defendants; for the re-. 
demption of a lot of ground.in. Raleigh, which had been con-- 
veyed in mortgage to Stewart, an order was made for the sale, 
by the clerk, of the mortgaged premises; that at the sale they 
purchased two sub-divisions thereof; had’ paid’ the purchase. 
money, and the ‘sale liad’ been confirmed; and that they never- 
liad received a deed’ for their purchases; and the prayer was. 
that the clerk miglit be directed to convey to them. 

Upon a reference-as to the facts, the clerk reported that they. 
were truly set fortli in the petition. 


Badger, for. the petitioners. 


Dantz, Judge.— Where directions for the sale of real estate. 
are made by the English Court of Chancery, the decree usually 
runs in the following form: “It is ordered that the said estate,. 
or a sufficient part thereof, be sold with the approbation of the 
master, to the best purchaser or purchasers that.can be got for. 
the same, to be allowed of by the master, wherein all proper 
parties are to join, as the said master shall direct. And in. 
erder to such sale, the parties are to produce before the said. 
master, upon oath, all deeds and writings in their cuss 
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[76] tody or power, relating to the said estates.” Seaton’s 
Forms, 25. If the defendants or any of them are in- 
fants, and not acting as trustees, the decree runs thus: “And 
the defendants are to join in the conveyance of the said estate 
to any purchaser or purchasers thereof, when they shall attain 
their respective ages of twenty-one years, unless they, being 
served with a subpcena to show cause against the same, shall 
within six months after he shall attain his age of twenty-one 
years, show unto the Court good cause to the contrary. And 
in the mean time it is further ordered, that any purchaser of 
the said estate, or any part thereof, do hold and enjoy the same 
against the said defendants, till they shall respectively come of 
age.” Seaton, 271. If any loose practice in this State has 
been indulged in, of permitting the clerk and master to exe- 
cute deeds of conveyance to purchasers of estates, when order- 
ed to be sold by the Court of Equity, in any other-cases than 
those expressly directed by the legislature, we must say, such 
practice is not warranted by law. The legal title which the 
purchaser wishes to obtain, is not, by such a conveyance, di¢ 
vested from the former owner. By the act of 1818, (Zev. Ch. 
982,) it is enacted, that whenever any joint tenant or tenants 
in common, or the guardians of such, shall on oath or affirma- 
tion, and by petition or bill, state to a Court of Equity, that the 
lands thus held are required for public purposes, it shall be 
lawful for the said Court to order a sale of all such parts of the 
land as it may judge necessary. The second section authorises 
the clerk and master to make conveyances to purchasers in all 
cases accruing under this act, or which have arisen or shall 
arise under the act passed in the year 1812, (Rev. ch. 847,) en- 
titled an act relative to the power of Courts of Equity in cases 
of partition. These are a set of particular and enumerated 
cases, where the legislature has altered the law and course of 
the Court of Equity in making conveyances of title to purcha- 
sers of lands ordered to be sold by that Court. The case before 
us is not within that class of cases, and therefore must be gov- 
erned by the common law of the Court. The petition must be 
dismissed. 
Per Oveiam. Petition dismissed. 
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NOTE.—The act of 1836, ch. 31, which is embraced in the 23d section of the 
$2d chapter of the Revised Code, supplies the omission indicated in this case. 
It enacts that ‘‘in all cases where a clerk and master, or commissioner appoint- 
ed by @ court ef equity, shall sell any real er personal estate, under the author- 
ity of the decree of the court, afid the clerk and master shall be authorised by 
a decree in the cause te convey the title of such estate te the purchaser, his deed 
therefor shall be effectual to convey te the purchaser such title, interest and es- 
tate in the said property, as the party ef recerd owning the same had therein.” 





JAMES GRANT, Admr. ef PATIENCE PITTS, o. THOMAS BUSTIN, [77] 
Admr. of BENJAMIN BUSTIN. 


Next of kin born before the time when distribution is to be made, are not enti- 
tled under the statute, unless they were in ventre ea mere at the death of the 
intestate. 

This was a case for the distribution of the property of the 
plaintiff’s intestate, originally commenced in Halifax Court of 
Equity. In the progress of the cause a question occurred, 
whether the intestate of the defendant, viz: Benjamin Bustin, 
was entitled to any part of the assets in the hands of the plain- 
tiff, it being admitted that he was the half brother of intestate, 
Patience, born ten months and a half after her death. His 
Honor Judge Marti, on the Fall Circuit of 1833, thinking 
that the defendant was not entitled, made an interlocutory 
order, directing the clerk and master to exclude him from the 
distribution, and upon the prayer of the defendant an appeal ~ 
was allowed, and the above facts certified. 


Badger, for the defendant. 
No counsel appeared for the plaintiff. 


Gaston, Judge.—The only question presented by this appeal 
is, whether Benjamin Bustin, the half brother of the intestate, 
Patience Pitts, born ten months and a half after her decease, 
is entitled under the statutes of distribution to a share of her 
personal estate, in common with her brothers and sisters living 
at her death. This statute is in the nature of a will framed by 
the legislature, for all such persons as die without making one 
for themselves, and directing the disposition to be made of the 

[Dev. & Bat. Eq., Vol. 1.—*6.] 
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property upon the death of its owners. After payment of debts 
the administrator is ordered to distribute the surplus among 
the lawful friends of the deceased. In England he is pro- 
hibited from making the distribution until a year after the 
death of his intestate; and in this State he eannot be eompelled 
to make distribution until two years after his appointment. 
But the rule nevertheless is, that the righé to the distributive 
share vests at the death of the intestate. dwards v. 
[78] Freeman, 2 P. Wms. 442-446. It is said, the rule is 
liable to an exception in the case of a child in ventre sa 
mere. In truth, however, a child in ventre sa mere is held 
capable of taking a distributive share, because for all beneficial 
purposes, it is in rerum natura, is regarded as actually im ease. 
Wallis v. Hodson, 2 Atk. 115. Burnett v. Mann, 1 Ves. Sr. 
156. Hill v. Moore,1 Murph. 233. The very reason on which 
these adjudications are founded, shows that one not in being, 
and not considered as in being at the death of an intestate, can, 
under the statute of distributions, prefer no claim to a share of 
that intestate’s estate. It is not stated in this case, nor can we 
infer from the facts set forth, that Benjamin Bustin was ia 
ventre sa mere at the death of Patience Pitts, and we therefore 
hold, that he was not entitled to the distributive share claimed 
for him in her personal estate. 
The decree below is affirmed with costs. 
Per OvriaM. Decree affirmed. 


NOTE.—In the 38th chapter of the Revised Code, to-wit: the chapter on “‘De- 
scents,” it is provided by the 7th Rule, that “no inheritance shall descend to 
any person, as heir of the person last seised, unless such person shall be in life 
at the death of the person last seised, or shall be borm within ten lunar months 
after the death of the person last seised;”’ and I presume that in analogy to the 
provision of that rule, no person can claim under the statute of distributions 
unless he was born within ten lunar months after the death of the intestate. 





JOSEPH H. BRYAN v. MARTIN READ, et al. 


If, upon an agreement for the sale of land, the vendee has a right to the posses- 
sion both as vendee and lessee, and on the expiration of his term, refuses to 
complete his purchase, but tenders the rent, the vendor by accepting it waives 
the contract, and forfeits his right te a specific performance. 
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Whether daches, on the part of the vendor, in performing acts which he has 
stipulated for, will not bar his claim to a specific performance? Qu. 

On a bill for specific performance, the vendee will not be compelled to take a 
title founded on a decree against an infant, because the letter may show 
cause against it when of age. 


The plaintiff, on the 24th January 1832, filed his original bill 
against the defendant, Martin Read, and therein charged, that, 
being the proprietor in fee of a certain lot in the town of Hali- 
fax, subject to an estate for life in one undivided moiety there- 
of in Mrs. Mary Rhodes, he, on the 3lst December 1829, 
entered into a written agreement under seal with the said de- 
fendant for the sale of the said lot: that by the said contract it 
was stipulated and agreed, that, in consideration of the follow- 
ing payments to be made by the said defendant, that is to say, 
$500 in ninety days, for which a negotiable note payable at 
bank was to be immediately executed; and $500 payable 
81st December 1831; and $500 payable 30th December [79] 
1832, for which the defendant was to.execute his notes, 
and further to secure the payment thereof by a deed of trust on 
the premises; the plaintiff thereby bargained and sold the said 
lot and improvements unto the said defendant, including Mrs, 
Rhodes’ interest therein: that a deed from Mrs. Rhodes and 
the plaintiff was ta be executed in sixty days thereafter, or as 
much sooner as was convenient: and that the defendant was to 
take immediate possession, and to execute the two last men- 
tioned notes, and the deed of trust whensthe conveyance should 
be executed. The bill further charged, that the defendant, 
under and by virtue of this agreement, took possession of this 
lot and occupied it for about a year: that the plaintiff having 
purchased the consent of Mrs. Rhodes to the contract, caused a 
deed executed by her and the plaintiff to be tendered to the de- 
fendant; but that the defendant refused to receive the same, or 
to execute what remained unfulfilled of the contract, alleging 
that he was not bound to proceed therewith, because the deed 
was not tendered within the sixty days after the execution of 
the articles, and pretending that he had not taken the posses- 
sion under the contract, but as a tenant under lease from Mrs. 
Rhodes. The plaintiff further charged, that if the deed was 
not tendered within the stipulated time, which he did not ad- 
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mit, the defendant sustained no loss or inconvenience from the 
delay; and that a strict compliance with the time was not 
material ip the estimation of a Court of Equity; and peremp- 
torily denied the assertion, that defendant had entered as ten- 
ant under Mrs. Rhodes, and not as purchaser under the con- 
tract. The prayer of the bill was for a specific execution of the 
contract. 

The defendant in his original answer admitted the execution 
of the written agreement as set forth, and a tender of a deed 
executed by the plaintiff and Mrs. Rhodes in the month of 
May 1830, and a refusal on his part to receive the conveyance, 
or to go on with the execution of the agreement. The defend- 
ant further alleged, that before the agreement he had leased 
this lot from Mrs. Rhodes for the year 1830, at the rent of $1C0: 

that after the execution of the agreement he took pos- 
[80] session to hold as purchaser, if the plaintiff. caused the 

proper conveyance to be made within the stipulated 
time, and as the tenant of Mrs. Rhodes, if the plaintiff should 
fail to do so: that in consequence of the failure of the plaintiff 
to deliver the deed at the appointed time, the defendant occu- 
pied under his lease, and communicated this his purpose to the 
plaintiff, and made known to the common agent of the plaintiff 
and Mrs. Rhodes, his intent to pay the rent of $100 on the first 
of January 1831: that the agent communicated this notification 
to the plaintiff, and asked his instructions: that the plaintiff in- 
structed the agent to receive the rent: that the defendant paid 
the sum accordingly, relinquished the possession to the agent, 
and considered the agreement as entirely waived and aban- 
doned, until he was served with a copy of the plaintiff’s bill. 

The defendant having upon affidavit obtained leave from the 
Court, put in an additional answer, in which he averred, that 
when he entered into the agreement with the plaintiff for the 
purchase of the lot in question, he had no knowledge or inform- 
ation of certain matters which he was advised put it out of 
the power of the plaintiff to make a good title to the lot: that 
he had been informed, and believed, and so stated, that the 
plaintiff claimed title to an undivided moiety of the lot by a 
purchase at sheriff’s sale, under an execution against the infant 
daughter and only heir at law of Edward O. Rhodes, deceased, 
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from whom the said lot had descended: that the plaintiff, upon 
the death of the said Rhodes, administered upon his estate, and 
by improper management, in purchasing the personal property 
of his intestate at reduced prices, had caused an apparent ex- 
haustion of personal assets to pay creditors: that in consequence 
of this pretended administration of the personal assets, the real 
estate descended to the infant heir had been subjected to exe- 
cution: that the plaintiff promised the relatives of the infant 
that he would purchase this undivided half lot for her: that he 
averred at the sale, that he was purchasing for her: that in con- 
sequence of this avowal other persons refused to bid; and 

that the plaintiff thereupon effected the purchase at the [681] 
price of $100. And the defendant insisted by reason of 

these matters, which he offered to prove, the said infant daugh- 
ter of the plaintiff’s intestate had a good estate in equity to an 
undivided moiety of the said lot. 

The plaintiff having obtained leave, then filed his amended 
bill, in which he admitted, that he administered on the estate 
of Edward Rhodes, but averred that, upon a full and fair ad- 
ministration of all the personal assets of the intestate, the same 
fell short of satisfying his debts: that it became therefore ne- 
cessary to sell the real estate descended to the heir: that aftera 
scire facias duly issued, the same had been ordered to be sold, 
and that at this sale the plaintiff purchased the undivided moie- 
ty of the lot in question, which had descended to the infant 
heir. The plaintiff admitted, that at this sale he stated to the 
sheriff, that if he could purchase the half lot so low as to make 
a profit of $400, he would give the same to the infant heir of 
his intestate; and the plaintiff declared, that although this de- 
claration was purely gratuitous on his part, and in no way bind- 
ing, it was his purpose, should he succeed in enforcing the ex- 
ecution of this contract against Read, to let the said heir have 
the benefit of the profit, by continuing to furnish her with 
board, clothing and education. The plaintiff denied that the 
defendant Read was entitled to an account of his administra- 
tion of the assets of his intestate, but professed himself willing 
to come to such an account, if the Court thought proper to gra- 
tify the wish of said defendant; and for the purpose of binding 
the rights of the infant heir of Edward Rhodes, (Ann Rebecca 
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Rhodes) if any she had, which the plaintiff did not admit, 
prayed the said infant might also be made a party defendant 
to his bill of complaint. 

To this amended bill the defendant Read answered, and de- 
nied that the purchase of the infant’s interest in the lot was 
made as charged by the plaintiff; and distinctly insisted, that 
at the time the lot was cried, the plaintiff announced to the 
bidders and the persons present, that he was buying, not for 

himself, but for the intestate’s infant daughter: that 
[82] thereupon the persons present desisted from bidding at 

the sale: that it was purchased by the plaintiff at a price 
far below its value; and that but for this declaration of the 
plaintiff, the same would have sold for a much larger price. 
The infant heir answered by her guardian ad litem, denying 
all knowledge of the allegations of the plaintiff; praying that 
he might be put to the proof thereof, and that her interests 
might be protected. 

The plaintiff replied to the answers of the defendants, and 
the parties proceeded to proofs. Those were neither numerous 
nor complicated. It appeared, that some short time before the 
agreement entered into between the plaintiff and the defendant 
Read, that Mr. Jesse H. Simmons, as the agent of Mrs. Rhodes, 
leased the lot to Read, for the year 1830, at the rent of $100, 
and delivered to him the keys of the buildings thereon. The 
bargain for the purchase was made on the day before the year’s 
etting was to commence, and on the day of the bargain Read 
executed his note for $500, payable at ninety days, and nego- 
tiable at the bank. It did not appear what delayed the tender 
of the conveyance, but it did appear, that it was not made un- 
til about two months after the expiration of the time set forth 
in the agreement: that Read, because of the delay in making 
the title, refused to take up the note in bank, rejected the ten- 
der of the deed, and claimed to be released from the contract 
of purchase. Jesse H. Simmons, who had made the lease, was 
also the subscribing witness to the agreement, and the deposi- 
tory thereof, and kept the same as the agent of both parties 
thereto. Being apprised by Read that he claimed to hold the 
lot under the lease and not under the contract of purchase, and 
that when the rent became due, he purposed to pay the same, 
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Simmons wrote to the plaintiff and asked his advice what to 
do, to which he received the following answer: 
““OxrorD, December 23d, 1830. 

“Dear Str: [ received yours by the last mail, and note its 
contents. If Doctor Read should offer you the $100, re- 
ceive it; and if he will give you $100 rent for another [83] 
year, I will cancel the contract with him. You may 
state this to him. I would never have refused to let the doctor 
off the contract, if he had desired me to do it as a matter of fa- 
vor. It has been his purpose, (that I believe,) to be off, whe- 
ther I would or not, hence I had come to the determination to 
force it; but the $100 he owes, with the rent of another year, 
at the same price, and the rent of the store, which I will get 
from the present occupant, will be better for me than a sale.” 

The contents of this letter were communicated by Simmons 
to Read, who remarked, that if he had earlier known the plain- 
tiff’s wishes, he would have rented the lot for the ensuing year 
at the proposed rent, but that he had then provided himself 
with another place, and declined, therefore, to take it. After 
this, and on the first of January 1831, he paid the $100 to Sim- 
mons, and delivered up to him the possession of the lot; and 
Simmons thereupon executed, as the agent of the plaintiff, a re- 
ceipt in fall to the defendant for the year’s. rent, and immedi- 
ately thereafter wrote to the plaintiff, communicating the fact 
of the receipt of the rent, and stating that he was ready to pay 
over the same, after deducting the amount of an account which 
he had against the plaintiff. To this he received no answer, 
and he had no farther communication with the plaintiff until 
after this bill was filed, when the plaintiff informed him of the 
suit, and declined receiving the money. 

It was farther in proof, by the testimony of William M. De- 
ford, that before the sale of Ann Rebecca Rhodes’s undivided 
moiety of the lot in question, the plaintiff declared to him, his, 
the plaintiff’s purpose, to buy it for her benefit, and after the 
same informed him, that he, the plaintiff, had declared that 
purpose at the sale, and thereupon those who were bidding de- 
clined to bid further, and the property was struck off to the 
plaintiff. 

The case was submitted without argument by Devereua, for 
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the plaintiff, and P. H. Mangum, for the defendant 
[84] Read. 





Gaston, Judge.—Upon these pleadings and proofs three 
questions are presented. The first is, whether the plaintiff can 
demand a specific execution of the contract, inasmuch as he 
did not make or tender a title within the preseribed time. 
2ndly. Has the plaintiff waived his right to the specific exe- 
cution of the contract? 3dly. Can the plaintiff now make such 
a title as the Court will compel the defendant, Read, to receive. 

The first question opens an inquiry upon a subject where we 
find much less precision of doctrine than ought to prevail. 
Equity will in certain cases enforce the execution of an agree- 
ment, notwithstanding there has been delay in the performance 
of what was stipulated on the part of the plaintiff, if such de- 
lay has not been unreasonable; if it has been attended with no 
practical inconvenience to the opposite party; and if the time 
were not made an essential part of the eontract. The older 
cases have been far less strict in exacting attention to the time 
fixed on for the completion of a contract, than the more recent 
ones; and perhaps there is cause to regret that equity ever as- 
sumed the power of dispensing with the performance of any 
condition in a contract of this kind. No explanation has been 
given of the causes of the delay in this case, nor has it been 
alleged or shown that such delay produced serious inconve- 
nience to the defendant. It was, very probably, important to 
him to be assured of the conveyance before his note became 
due in bank; and although the failure to make the title before 
the expiration of the sixty days might have been of no moment, 
we should feel hesitation in deciding that the delay beyond the 
ninety days was immaterial. As the decision of the cause will 
not rest upon this point, we forbear from any further examina- 
tion of it. 

On the second point, we are of opinion, that the plaintiff has 
waived his right to compel the execution of this agreement. It 
was known to him, that the defendant, Read, bad claimed to 
be “off” from the contract, and to occupy as lessee for the year 
under the lease made by the plaintiff’s co-tenant. Having 
purchased in her right, he became the sole proprietor of the 
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lot. If the contract were binding, the entire estate in 

equity passed tu the defendant, and no rent was due. If [85] 
the contract were broken off, then the whole rent be- 

came due to Jim. With a perfect knowledge of the facts, he 
writes to Simmons the letter which has been recited and which, 
though not free from ambiguity, Simmons interpreted, and, as 
we think, rightfully interpreted, as authorising and directing 
him to receive the $100, whether Read would or would not 
agree to rent the lot for another year. 

“If Doctor Read should offer you the bundred dollars, re- 
ceive it.” So far nothing can be plainer. It was known, that 
if offered, it would be as rent. If the bargain were relinquish- 
ed, it would be due as rent, and it depended upon Atm, whether 
it should, or should not be relinquished. He goes on to add, 
indeed, “and if he will give you $100 rent for another year, I 
will cancel the contract.” These expressions seem to indicate 
that he did not believe that the effect of receiving the rent would 
be to cancel the contract, but they in no manner qualify the in- 
struction to Simmons to receive the rent, if it should be offered. 
Matters had arrived at that state, in which it was incumbent 
upon the plaintiff to act decisively in one or the other charac- 
ter, either as landlord or as vendor; and he cannot be permitted, 
consistently with the rights of the other party, to act as land- 
lord, with a reservation to himself of the privilege of thereafter 
claiming not to have been landlord, but vendor. Should the 
construction put upon this letter be not entirely free from doubt, 
it is the misfortune or the fault of the plaintiff, who, at such a 
time, ought to have distinctly declared his purpose. The pay- 
ment of rent to Simmons must be regarded as a payment then 
made to the plaintiff, and the more especially, as the plaintiff, 
after being informed of the payment of the rent, the abandon- 
ment of the possession by Read, and the taking of possession 
by Simmons, did not, for more than one year thereafter, ex- 
press any dissatisfaction at what had taken place. 

We are also of opinion with the defendant Read, upon the 
third point. It is clear, that the Court will not compel the 
purchaser of an entire tract or lot of ground, to take an 
undivided part of the estate contracted for. Itisalsoclear, [86] 
that if after the contract of sale, it be discovered that the 
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vendor cannot make a good title to the thing sold, or that his 
title thereto be doubtful, the Court will not enforce the specific 
execution against the purchaser. See cases cited Sugden on 
Vendors, 5th ed. 243. The objection which has been set up 
against the plaintiff’s title to an undivided moiety of the lot 
upon the proofs now submitted, is a serious one. We cannot 
decree for the plaintiff, upon these proofs, that the infant de- 
fendant has no estate in that moiety. If such a decree were 
made, the infant must have a day to show cause against it after 
arrival at full age. We cannot now decree that the purchaser, 
instead of a complete title, shall receive an imperfect one, and 
an indemnity against the title of the infant defendant. We 
cannot decree that a part of the purchase money, in conse- 
quence of the consent of the plaintiff, shall be secured to the 
infant in lieu and satisfaction of her interest in the land. As, 
to say the least, we doubt of the ability of the plaintiff to make 
a complete title, we shall, on this ground also, refuse the relief 
which has been prayed for. 
The bill must be dismissed, and with costs. 
Per Curiam. Bill dismissed. 


NOTE.—As to the effect of laches on the right to the specific performance of 
@ contract, see the case of Falls v. Carpenter, post. 237, and the note thereto. 

That a court of equity will not compel a purchaser to take a doubtful title, 
even though protected by covenants from the vendor, see Crawley v. Timberlake, 
2 Ired. Eq. 460; Motts v. Caldwell, Busb. Eq. 289. In a suit for a specific per- 
formance, either party is, as a matter of right, entitled to have a reference upon 
the title. Gentry v. Hamilton, 3 Ired. Eq. 376. 





THOMAS SAUNDERS, Admr. of FRANCIS SPEIGHT, v. REDDICK GAT- 
LIN, Admr. of JAMES GATLIN. 


Where two decedents were joint owners of slaves, and the administrator of one 
having obtained possession, distributed them improperly, he is liable to ac- 
count for their value to the next of kin of his intestate, but not to those of 
the other. 

A tenant in common in possession does not thereby become a trustee for his 
fellow. 

But constructive trusts may arise between them by reason of the confidence 
created by their relation. 

An unqualified assent by an executor to a bequest for life, vests the title of him 
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in remainder, especially when there are no debts to be paid, nor any trusts tq. 
be performed, upon the expiration of the life estate, and in such a case if the 
executor is entitled in remainder, he holds as legatee, and not as executor. 

The cases of Jones v. Zollicoffer, N. C. Term Rep. 214; Ingram v. Terry, 2 Hawks, 
112; Alston v. Foster, 1 Dev. Eq. Ca. 337; Smith v. Barham, 2 Id. 420, and 
Burnet v. Roberts, 4 Dev. Rep. 87, approved. 

A claim in equity against a joint owner of a chattel, analogous to one at law for 
a destruction of it, is barred by the statute of limitation, unless preferred 
within three years. 

And the pendency of a former bill to which the parties were both defendants 
will not repel it. 


Joseph Speight died in the year 1792, having duly made his 
last will, and thereby bequeathed to his wife for the term of 
her life, five negroes, and other personal property; and after 
various other bequests, by the last clause in his will, he de- 
clared it to be his desire, that all the remainder of his estate, 
of every nature and kind whatsoever, should be sold on 
a credit of nine months, and the money arising there- [87] 
from, to go to pay his just debts, and funeral charges; 
and if there should be any remainder, for it to be equally di- 
vided between his two sons, Francis and Henry Speight, and 
their heirs forever. The slaves, and other personal property 
bequeathed, were delivered to the widow by the executors of 
the testator, his two sons and residuary legatees above named, 
and were enjoyed by her until her death, which took place in 
the latter part of the year 1818, or the beginning of the year 
1819. Francis and Henry Speight both died, several years 
after the testator, but before the widow. Upon her death, 
James Gatlin, who was the administrator of Henry Speight, 
became also her administrator, and administrator de bonis non, 
with the will annexed, of the testator, Joseph Speight. Hav- 
ing taken the advice of counsel, and being informed that the re- 
mainder in the negroes, and other personal property bequeathed 
to the widow for life, was not included in the residuary clause 
of Joseph Speight’s will, and that, as to this remainder, Joseph 
died intestate, he applied to the County Court, and obtained an 
order appointing commissioners for the division of this property, 
and on the 16th of August 1819, the division was made accord- 
ingly. One fourth part was allotted to, and received by the 
next of kin of Francis Speight, to whose estate there was no ad- 
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ministrator; another fourth was delivered over to the next of 
kin of Henry Speight, of whose estate the said Gatlin was then 
the representative; and the other two-fourths allotted to the 
representatives and next of kin of two deceased daughters of 
Joseph Speight, Susanna Darden and Catharine Dunn, who 
had survived their father. The next of kin of Henry, who 
were present at this division, declared to Gatlin their dissatis- 
faction thereat, and that they would hold him accountable for 
what they alleged was yet due to them. One only of the next 
of kin of Francis Speight was present at the division; he was 
dissatisfied, but did not communicate that dissatisfaction to 
Gatlin, nor did it appear that the others of the next of kin of 
Francis raised any objection to what had occurred, when they 
received their part of the share allotted to Francis Speight’s 

estate. In April 1822, a suit by petition was brought 
[88] by the next of kin of Henry Speight, deceased, against 

Gatlin, to which Henry Speight, the younger, who, in 
November 1822, administered on the estate of Francis, was 
afterwards made a party defendant, which suit was discon- 
tinued in 1823, witbout any determination on its merits. James 
Gatlin died shortly afterwards, and in November 1823, Red- 
dick Gatlin and Charles Sumner administered upon his estate. 
John Speight, having taken out letters of administration de 
bonis non, on the estate of Henry Speight, the elder, (one of 


the residuary legatees of Joseph, the testator,) together with — 


William K. and Joseph Speight, who with the said John, were 
next of kin to Henry, in 1824 filed their bill against the ad- 
ministrators of James Gatlin, praying an account of the per- 
sonal property of the said Henry, which came to the hands of 
said James, as his administrator, on the death of the widow of 
Joseph, and for a delivery over of such part thereof as had not 
yet been received by the distributees of the said Henry. To 
this bill, Henry, the administrator of Francis, was made a 
party defendant, but no decree was asked against him, nor did 
he make any answer to the bill. Upon the death of Henry, in 
1828, the present plaintiff was appointed administrator de bonis 
non, of Francis Speight, and the death of Henry being sug- 
gested, the present plaintiff was made a party defendant to that 
suit, by scire facias, Charles Sumner died pending the said 
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bill, and his death having been suggested, the bill was prose- 
cuted against Reddick Gatlin, the surviving administrator of 
James Gatlin, and in June 1831, the plaintiffs in that suit had 
a decree for the value of the fourth part of the negroes and 
personal property, so erroneously disposed of, and the interest 
thereon. 

On the 30th November 1834, Thomas Saunders, administra- 
tor of Francis Speight, filed this bill against Reddick Gatlin, 
the surviving administrator of James Gatlin, and therein 
claimed that the said James was well entitled, upon the death 
of the widow of Joseph Speight, to the possession of the slaves 
and personal property bequeathed to ber for life, as the admin- 
istrator of Henry Speight, one of the two residuary legatees, 
the other residuary legatee, Francis, being dead, and having 
then no personal representative: that he held the posses- 
sion thereof as trustee in respect to one moiety forthe [89] 
next of kin of Henry his intestate, and as to the other 
moiety, for such administrator as might be appointed on the 
estate of Francis, or for the next of kin of the said Francis: that 
in delivering over to the representatives of Susanna Darden 
and Catharine Dunn, a moiety of that property, he violated at 
once the trust under which he held the same for the next of kin 
of Henry, and that under which he held for the administrator 
to be appointed, or for the next of kin of Francis: that there 
being no creditors of Francis, and the plaintiff acting in behalf 
of the next of kin of the said Francis, he, the plaintiff, admit- 
ted, as part satisfaction of his demand against the said James, 
the receipt by the said next of kin, of a half of the share to 
which the estate of the said Francis was entitled, in the proper- 
ty so held and erroneously divided by the said James: that 
Henry, the former administrator of Francis, and the present 
plaintiff, having been defendants to the suit of John Speight 
and others against the administrators of James Gatlin, and be- 
ing advised that whenever that suit was decided, if the division 
should be pronounced erroneous, a decree would be rendered 
also in favor of the representatives of Francis Speight; neither 
the said former administrators nor the present plaintiff had 
been guilty of laches, in omitting to bring a suit, as plaintiff, 
until after the determination of the former suit: that the defend- 
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ant, the administrator of James Gatlin, who had received assets 
of his intestate, was bound to pay over to the plaintiff, the un- 
satisfied part of the legacy of the plaintiff’s intestate: that the 
plaintiff was not bound to seek satisfaction thereof from the re- 
presentatives of Susanna Darden and Catharine Dunn, more 
especially as they had gone to parts unknown, and, as he be- 
lieved, had become insolvent, and prayed an account and de- 
cree accordingly against the defendant. 

Controverting the right of the plaintiff to any relief, the de 
fendant specially insisted by his answer, that neither the former 
administrator of Henry Speight, nor the present plaintiff, ever 
advanced any claim for or on account of the matters set forth 
in the bill, until the inetitution of this suit: that each of them 

had refused to be a party plaintiff in the former suit, 
[90] and when compelled to come in as party defendant, had 

then preferred no claim: that on the expiration of two 
years after the qualification of the administrators of James 
Gatlin, on the estate of their intestate, they had settled the es. 
tate with, and paid over the same to the next of kin of their in- 
testate; and they prayed specially, the benefit of the ordinary 
act of limitations; (Zev. ch. 2,) also of the provision in the act 
of 1715, (Rev. ch. 10, 8. 7,) barring all suits of creditors against 
the estates of deceased persons, if not preferred within seven 
years after their death; and also of the act of 1789, (Rev. ch. 
808,) entitled an act concerning proving of wills, and granting 
letters of administration, and to prevent fraud in the manage 
ment of intestate’s estates. 


Badger and Winston, for the plaintiffs. 
Iredell, for the defendant. 


Gaston, Judge, after stating the case as above set forth, pro- 
ceeded: Upon the argument it was urged by the counsel for 
plaintiff, that his right to recover, unless prevented by 

[91] some of the bars set up because of lapse of time, was 
established by the decision made in the suit referred to 

in the pleading, (vide Speight v. Gatlin, 2 Dev. Eq. Cas. 5.) 
That decision is regarded by us as conclusively settling the con- 
struction of Joseph Speight’s will. He did not die intestate, 
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with respect to the remainder or residuary interest in the pro- 
perty bequeathed to his widow for life, and that property upon 
the death of the widow was divisible between the representa- 
tives of Francis and Henry Speight, the two residuary legatees, 
only, and not between them and also the representatives of their 
deceased sisters Susanna Darden and Catharine Dunn. 

As James Gatlin was the administrator of Henry Speight, 
and stood in the express and direct relation of trustee to the 
next of kin of Henry Speight, they had a right to call upon him 
and his representatives for a distribution of the funds of Henry 
Speight, which had come, or ought to have come, into his hands, 
as their trustee, more especially as, at the very time when he 
parted with a portion of these funds improperly, they had re- 
monstrated against the act which he was committing, and cau- 
tioned him against its consequences. But the defendant’s in- 
testate was not administrator of Francis Speight, and therefore 
did not stand in the same relation to his next of kin which he 
occupied with respect to the next of kin of Henry Speight. On 
what ground, then, is it, that he became personally responsible 
to the administrator de bonis non of Francis Speight for the 
share in this property which bad vested in the said Francis? 
The bill claims, that being tenant in common with the admit- 
istrator thereafter to be appointed of Francis Speight, or with 
the next of kin of the said Francis, and having the whole of the 
common fund in his hands, or at all events in his power, he was 
trustee for such administrator, or next of kin, as to his or their 
share of it, and responsible as for a violation of trast in having 
neglected to preserve it. We do not assent to these positions. 
The possession of one tenant in common, as such, is, so long as 
it continues, the possession of al} the tenants in common, ber 
cause tenants in common, although they have a distinct 
interest, have but one possession. The possession of a [92} 
trustee is said to be the possession of the cestui que trust, 
because it is the duty: of the trustee to take care of the thing of 
whieh he is the legal owner, for the benefit of his cestui. que 
trust, and the possession, while it remains with the legal own- 
er, will not be presumed inconsistent either with his obligations, 
or with the rights of his cestui que trusts. But a tenant in 
common, as such, is not a trustee for his companion. He is. 
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under no obligation to his companion to take or to keep posses- 
sion of the undivided property; he is not charged with the duty 
of protecting the common property; while he holds it he is lia- 
ble for the profits derived from his companion’s share, or for an 
actual injury done to it; when he parts with the undivided pro- 
perty to another, as there is an end to his possession, there is 
an end, also, with him, to the liabilities arising from that pos- 
session. Constructive or implied trusts between tenants in 
common may be raised by Courts of Equity, because of the re- 
lation caused by a community of possession; just as similar 
trusts are raised between persons whom any other cause brings 
together, into a relation inferring confidence. If one of several 
tenants in common should buy in an outstanding title affecting 
the common property, equity will declare him to have pur- 
chased for the benefit of the others. So if one of several co- 
sureties procures an indemnity from the principal, it shall enure 
to the protection of all. And so, if a particular tenant renews 
a renewable lease in his own name, the renewal shall operate 
for the benefit of those in remainder. And so if a fraud in any 
matter of contract be committed by one party upon another, 
equity considers him who has obtained the unfair advantage, 
@s bound in conscience not to avail himself of it, and to that 
extent treats him as a trustee for the other. If any improper 
advantage had been taken by Gatlin, by reason of his posses- 
sion of the common fund, or if the abandonment of it in whole 
or part had been made with a fraudulent intent, there might 
be room for then converting him into a trustee, as to those in- 
jured or attempted to be injured by his unfair practices. But 

he was not the legal owner, curator, protector, of the 
[93] share of the plaintiff, or of those whom the plaintiff re- 

presents, and is not, therefore, responsible to the plaintiff 
as his trustee. The division made of the common fund was 
erroneous, and it was just as competent for the administrator 
of Francis, as for the administrator of Henry Speight, to take 
the proper steps to correct the error. Regularly, they should 
have acted in concurrence with each other. Neither has taken 
any measures for that purpose. The proceeding here is not to 
correct the mistake, not to have a new division of the fund, but 
to throw the whole loss upon one of the tenants in common, 
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for the relief of the other. It is possible, that the property may 
now be retnoved to parts unknown, or that the possessors of it 
may be insolvent, or that it may be too late for those injured 
to obtain any redress; and if sv, where there is no fraud, and 
no breach of any peculiar obligation imposed upon one of the 
parties, equality is equity. 

Although the bill places the claim to relief upon the ground 
which has been stated and congidered, we have deemed it in+ 
cumbent on us to examine whether the facts charged and as- 
certained, presented any other ground upon which the plain- 
tiff is entitled to relief. The property had been bequeathed 
for life to the widow of Joseph Speight, and the ulterior inter- 
est therein passed under the residuary clause to the two sons, 
the executors. Had the will been silent, the law constituted 
the residuum of the testator’s estate the primary fund for pay- 
ing debts and funeral charges, and this ulterior interest was a 
part of that residue. The testator, however, expressly charged 
the residue of his estate with this burthen, and directed it to be 
sold for that purpose. It was competent, then, for the execu- 
tors, had other persons been the residuary legatees, when as- 
senting to the specific bequest for life, to have restricted their 
assent to that only. If there were debts remaining undis- 
charged, which rendered the aid of this ulterior interest neces- 
sary for their satisfaction, I am not convinced, that an unex- 
plained assent to the bequest for life would have been in such 
a case construed into an assent also to the ulterior disposition. 
But where no debts appear; where there is no purpose 
for which the executors could rightfully ask for the pos- [94] 
session of the property after the death of the legatee for 
life, such an assent would, I think, pass the estate in the 
property wholly away from the executors, and vest it in 
those in remainder, as well as in the tenant for life. The case 
is quite as strong, or perhaps stronger, when the executors are 
themselves the ulterior legatees. The property being in equity 
theirs, charged only with the obligation of paying the debts of 
their testator, it will readily be presumed, when no debts ap- 
pear, that they assent to the bequest, and make it legally theirs. 
We think, therefore, the plaintiff was right when he charged 
by his bill, that the defendant’s intestate took possession, not 

[Dev. & Bat. Eq., Vol. 1.—*7.] 
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as administrator de bonis non of Joseph Speight, the original 
testator,. but as the administrator of Henry Speight, one of the: 
legatees, to whom it had been bequeathed, subject to the life 
estate of the widow. The case does not come,.we think,. with- 
in the principles. of Dunwoodie v. Yarrington, 2 Law Rep. 
469, where the executor has a trust to: perform out of the thing 
bequeathed, and after the death of the first taker.. The pay- 
ment of the funeral charges and debts of the testator was not to 
await here until after the death of the widow, and then to be 
made out of the things. bequeathed;. but the ulterior interest in. 
these things, such as it was at the testator’s death, was charge- 
able with these expenses and debts, and they. were payable im- 
mediately. We are obliged to infer from all the facts charged, 
that this ulterior interest was not needed.for any such purpose, 
and that when the delivery was made te the widow, it ope- 
rated to vest the complete legal interest in the things be- 
queathed.. The ease comes within the principles of Jones v. 
Lollicoffer,. N. C. Term: Reps. 214; Ingram v. Terry,.2 Hawks, 
122;. Alston v. Foster,. 4 Dev.. Eq. Cases, 337,.and’ Burnett v. 
Roberts, 4 Dev. Rep. 87.. We regard it as settled in this-coun- 
try, that when slaves are given,. or an interest. in slaves ‘be- 
queathed as a residue,.or part of a residue, a sale is-not to be: 
had, unless it be necessary for the payment of debts,.or for ac- 
complishing the purposes of the-testator. Sméth and. Wife v.. 
Barham,.2 Dev. Eq, Gases,.420. 
If these views be correct, it is unneeessary to-examine 
[95] the bars-set up against the present claim,-because of the 
lapse of time. Should it be possible,. however, for the: 
plaintiff to substantiate a elaim against the intestate of the de- 
fendant, analogous to that which a tenant in eommon can pre- 
fer against his companion for a destruction of the thing, we 
see no reason wherefore it must not be brought within. the time 
limited: for such actions. Fifteen years elapsed in this case 
since the wrong complained of,. and twelve years-since the 
first administration taken out on Franeis Speight’s estate, be- 
fore any demand shown or suit brought,. and three years with. 
us isa bar to an action of trover.. If James Gatlin did not 
stand in the relation of trustee to the plaintiff or those whom: 
he: represents, but his error. gives.the. plaintiff. nevertheless 
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claim to compensation, makes him either a legal or equitable 
creditor of the deceased, I can see no reason why the bar of 
the act of 1715 does not apply. It is not confined to any 
particular suits, or to suits in any Court. But it operates in all 
where the claimant comes as a creditor, and such claim and 
creditor existed at the death of the person whose estate is pur- 
sued. If the plaintiff labored under the notion, that being a 
defendant to the former bill was a suing within the ordinary 
act of limitations, or a making of a claim within the meaning 
of the act of 1715, it was unquestionably a mistake, and it 
would be too unreasonable to allow him to derive benefit from 
his mistakes, however innocent, while he seeks to render others 
liable to him for mistakes equally honest. 

It is the opinion of the Court, that the bill must be dismissed 


with costs. 
Per Curiam. Bill dismissed. 


NOTE.—There can be no doubt that the unqualified assent of the executor to 
a bequest for life vests the title in the remainder-man, unless there be some 
special circumstances to prevent it. Lewis vs. Smith, 4 Dev. & Bat. Rep. 326; 
Hearne vs. Kevan, 2 Ired. Eq. 34; Etheridge vs. Bell, 5 Ired. Rep. 87. The exe- 
cutor may, however, so qualify his assent as to prevent it from extending to the 
remainder-man. Robertson vs. Houlder, 2 Ired Eq. 341. When there is no 
limitation over after the bequest for life, the assent of the executor will not ex- 
tend beyond it, and he may recover the chattel after the death of the tenant for 
life. Black vs. Ray, 1 Dev. & Bat. Rep. 334; McKinley vs. Scott, 4 Jones’ Rep. 
197. 

As to the question of the statute of limitations, see Gatlin vs. Darden, ante 72, 
and the note thereto. 





JOSEPH DOZIER o. PHILIP DOZIER. [96] 


Upon a bill seeking satisfaction of an equitable demand against a deceased 
debtor, from property in the hands of his donee, it was held, that the admin- 
istrator of the debtor was a necessary party, and that a decree against him 
in a former suit establishing the debt, and ascertaining that he had fully ad- 
ministered, was not admissible to prove the case of the plaintiff. 

A parol gift of slaves is void as to creditors of the donor, if he died without 
leaving other property sufficient to pay all his debts, and the donee may be 
subjected at law as an executor de son tort. 

A Court of Equity does not charge a person as executor de son tort, but only in 
respect of his possession of the fund. 
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The jurisdiction of a Court of Equity being primarily in personam, if an execu- 
tor has assets, the Court establishes the debt, and decrees payment by him; 
but if he has fully administered, the bill is dismissed; and a decree ascertain- 
ing the debt, and establishing that the executor has fully administered, is in 
substance one of dismission. 


This case came before the Court upon an appeal of the de- 
fendant from the decree of the Court of Equity of Camden 
County. 

The transcript showed the case made by the pleadings to be 
as follows: The plaintiff, as surviving executor of Willoughby 
Dozier, junior, filed his bill in October 1828, against the de- 
fendant Philip Dozier, and against W. D. Barnard, and charged 
that said Willoughby, junior, made his will and appointed the 
plaintiff and one Dennis Dozier the executors, who proved the 
same after the death of the testator: that said Dennis took into 
his possession nearly all the assets, which he wasted; and that, 
without accounting for them, he died in 1826, intestate and in- 
solvent, and the said Barnard obtained administration of his 
estate: that the plaintiff, as surviving executor, had filed his 
bill in the Court of Equity against Barnard, and thereupon, in 
March 1828, obtained a decree declaring that said Dennis was 
indebted to him in the sum of $1808 99; but that Barnard had 
no assets of said Dennis, and had fully administered all that 
had come to his hands. The bill farther charged, that there 
were other debts or judgments at law, to more than the value 
of the real estate of said Dennis in the hands of his heirs, and 
that the plaintiff could not get satisfaction of his said decree. 
It then charged that the defendant Philip married the daughter 
of said Dennis, and that upon the marriage he received by way 
of loan or parol gift several slaves from said Dennis, which he 
retained, and which were of value sufficient to answer the said 
decree: that Dennis was greatly indebted at the time of the 

loan or gift, and that the same was fraudulent against his 
[97] creditors; but that the defendant Philip insisted on his 

title, and refused to surrender the slaves that they might 
be sold for the plaintiff’s debt. And the bill prayed a dis- 
covery and account and satisfaction out of the negroes, and to 
that end that process might issue against Barnard, and the 
said Philip. 
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On this bill process was not issued against Barnard, but 
against Philip Dozier only, who appeared and put in an answer. 

It admitted, that the plaintiff and the said Dennis were joint 
executors as charged in the bill, and the death of the latter, 
and the administration of Barnard, and the suit against him, 
and the decree; but it denied all knowledge of the assets re- 
ceived by Dennis, or of his administration of them, or that he 
wasted any of them, or was indebted to the plaintiff as survi- 
ving executor, or otherwise; and required the plaintiff to prove 
those allegations. It also denied any knowledge of the assets 
of Dennis which Barnard received, or whether the plaintiff’s 
recovery was just, or whether Barnard had fully administered 
or not. It stated that Dennis was indebted to the defendant, 
and also to his wife, as their former guardian, and that in part 
payment thereof the defendant purchased one of the slaves 
mentioned in the bill; and that in 1818 the said Dennis gave 
by parol to the defendant, by way of advancement to his wife, 
a daughter of said Dennis, certain other slaves, which he took in- 
to his immediate possession, and has retained them ever since, 
claiming them as his own, and adversely to all other persons; 
and that at that time the said Dennis was not insolvent nor em- 
barrassed with debt. The answer set forth the names of the 
slaves and their increase, and as if the same were pleaded, re- 
lied on the statute of limitations. 

Upon a replication to the answer, the parties took proofs as 
to the circumstances of Dennis Dozier, at the time of the de- 
fendant’s marriage, and other matters not material to state. 

The Court directed a reference to the master to take an ac- 
count of the slaves, their number, value, and profits; and sub- 
sequently to take an account of the profits received by the defend- 
ant in the life time of Dennis, of certain real estate of 

_the intestate, which he permitted the defendant to oc- [98] 
cupy, and to take an account of the debts due from said 
Dennis to the defendant and his wife. 

The master reported the present value of the slaves to be 
$2675; their nett profits $759; profits of land $1080; making 
together $4514; that Dennis owed the defendant and wife $592 
90; and that after deducting the same the defendant had funds 
to the value of $3921 10. 
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The defendant excepted to the report, because the master 
charged him with the present value of the negroes, instead of 
that at the time he received them, and because he was charged 
with the profits thereof, and because he was charged with the 
rents of the land, and because he was charged with the hires 
of the negro sold to him by the intestate. 

The last exception his Honor Judge Srraner, on the last 
Fall Circuit, allowed, and overruled the others, and confirmed 
the report in all other respects, and thereupon decreed, that 
the defendant should pay to the plaintiff the sum of $2285 85, 
being the principal and interest found due him in the decree 
mentioned in the bill, and also the costs of this suit. From 
that decree the defendant appealed to this Court. 

There was no evidence in the record that any debt was owing 
from Dennis Dozier to the plaintiff, except the transcript of the 
former suit between the plaintiff and Barnard as administrator, 
and the decree therein made as mentioned in the pleadings in 
this suit. In the former suit a reference was made by consent at 
the first term to the master to take the accounts. He reported 


to the next term the sum due to the plaintiff from the intestate ° 
Dennis to be $1808 99. No account was taken of his assets in ° 
the hands of Barnard, his administrator, who had an- ' 


[99] swered that he had none, but had fully administered. 

The cause was set for hearing on bill and answer, and 
the report confirmed by consent, the plaintiff admitting ex- 
pressly that Barnard had fully administered. Thereupon a de- 
cree was made by consent as expressed, that the plaintiff re- 
cover the said sum of $1808 99, to be levied of the assets of 
Dennis Dozier, deceased, if any there be, and that the plaintiff 
should pay the costs. 


Kinney and Jredell, for the defendant. 
Devereva and Bailey, for the plaintiff. 


[103] Rorrt, Chief Justice, after stating the case as above, 

proceeded as follows:—The counsel for the defendant, 
without entering into the details of the proceedings in the 
Court of Equity, has insisted here that the decree is erroneous 
upon two general grounds. The one, that the former decree is 
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not evidence against the defendant, and the other, that Barn- 
ard is not a party te this suit, and that he ought to be a party. 
Upon both, the Court is of opinion with the defendant. 

At law, a fraudulent donee of goods is, after the death-of the 
# donor, liable te creditors for the value. He may be sued as 
executor, de son tort, and, from the necessity of the case, he 
may be thus sued where there is a righful executor or admin- 
istrator, because no act-of the latter.can render the goods assets 
in his hands. It may be yielded, also, that a parol gift of 
slaves toa child, which, in case of the donor’s intestacy, is 
made by the act of 1806 an advancement, is fraudulent, and 
woid against the doner’s crediters, if he die without leaving 
other property sufficient to discharge his debts, and, that in re- 
spect of them, the denee would be deemed at law, executor in 
his own wreng. There seems to be no reason to doubt, that a 
fraudulent donee is responsible in equity to an equitable credi- 
tor of the donor, who cannot etherwise obtain satisfaction, for 
this Court must support rights which are the peculiar creatures 
or subjects of the jurisdiction of equity. Butit does.so accord- 
ing to its own course. At law, an executerin his own wrong, 
issued as if he were executor, and may, therefore, be sued 
separately or jeintly, with the rightful executor. But he can- 
not besued jointly with an administrator, because the law 
knows net of an administrator by wrong, nor of any mode of 
showing an administration, but by the grantef letters by the 
proper legal authority. .So, in equity, an administration can 
ibe shown only in the same way, and a liability as-executor can 
be created only by charging a will, and the appointment of the 
executor, and his undertaking the burden of executing 
the will. In the case.of such fraudulent gift, therefore, [104] 
the rightful representative must be before the Court, 
upen the general principle, that all persons concerned in inte- 
" rest must be parties in this Court, and the donee may also be 
made.a party, and is chargeable as having a fand which ought 
in equity te pay the debt, and is followed by equity in his 
hands. This Court dees net know of an executor de son tort, 
for the purpose of a remedy against him as such. But if it 
did, neither at law nor in equity can the debt of the deceased 


debtor be proved against him by a judgment against the right 
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The defendant excepted to the report, because the master 
charged him with the present value of the negroes, instead of 
that at the time he received them, and because he was charged 
with the profits thereof, and because he was charged with the 
rents of the land, and because he was charged with the hires 
of the negro sold to him by the intestate. 

The last exception his Honor Judge Srraner, on the last 
Fall Circuit, allowed, and overruled the others, and confirmed 
the report in all other respects, and thereupon decreed, that 
the defendant should pay to the plaintiff the sum of $2285 85, 
being the principal and interest found due him in the decree 
mentioned in the bill, and also the costs of this suit. From 
that decree the defendant appealed to this Court. 

There was no evidence in the record that any debt was owing 
from Dennis Dozier to the plaintiff, except the transcript of the 
former suit between the plaintiff and Barnard as administrator, 
and the decree therein made as mentioned in the pleadings in 
this suit. In the former suit a reference was made by consent at 
the first term to the master to take the accounts. He reported 


to the next term the sum due to the plaintiff from the intestate ° 
Dennis to be $1808 99. No account was taken of his assets in 
the hands of Barnard, his administrator, who had an- " 


[99] swered that he had none, but had fully administered. 

The cause was set for hearing on bill and answer, and 
the report confirmed by consent, the plaintiff admitting ex- 
pressly that Barnard had fully administered. Thereupon a de- 
cree was made by consent as expressed, that the plaintiff re- 
cover the said sum of $1808 99, to be levied of the assets of 
Dennis Dozier, deceased, if any there be, and that the plaintiff 
should pay the costs. 


Kinney and Jredell, for the defendant. 
Devereuaz and Bailey, for the plaintiff. 


[103] Rorrt, Chief Justice, after stating the case as above, 

proceeded as follows:—The counsel for the defendant, 
without entering into the details of the proceedings in the 
Court of Equity, has insisted here that the decree is erroneous 
upon two general grounds. The one, that the former decree is 





oan i OA 6m en lel eee Oe OlUMMKlClCUB 


JUNE TERM, 1835. 


Dozier v. Dozier. 








not evidence against the defendant, and the other, that Barn- 
ard is not @ party te this suit, and that he ought to be a party. 
Upon both, the Court is of opinion with the defendant. 

At law, a fraudulent donee of goods is, after the death-of the 


# donor, liable te creditors for the value. He may be sued as 


executor, de son tort, and, from the necessity of the case, he 
may be thus sued where there is a righful executor or admin- 
istrator, because no act-of the latter.can render the goods assets 
in his hands. It may be yielded, also, that a parol gift of 
slaves toa child, which, in case of the donor’s intestacy, is 
made by the act of 1806 an advancement, is fraudulent, and 
void against the doner’s crediters, if he die without leaving 
other property sufficient to discharge his debts, and, that in re- 
spect of them, the denee would be deemed at law, executor in 
his own wreng. There seems to be no reason to doubt, that a 
fraudulent donee is responsible in equity to an equitable credi- 
tor of the donor, who cannot otherwise obtain satisfaction, for 
this Court must support rights which are the peculiar creatures 
or subjects of the jurisdiction of equity. Butit does.so accord- 
ing to its own course. At law, an executerin his own wrong, 
issued as if he were executor, and may, therefore, be sued 
separately or jeintly, with the rightful executor. But he can- 
not be sued jointly with an administrator, because the law 
knows net of an administrator by wrong, nor of any mode of 
showing an administration, but by the grant ef letters by the 
proper legal authority. -So, in equity, an administration can 
ibe shown only in the same way, and a liability as-executor can 
be created only by charging a will, and the appointment of the 
executor, and his undertaking the burden of executing 

the will. In the ease.of such fraudulent gift, therefore, [104] 
the rightful representative must be before the Court, 

upon the general principle, that all persons concerned in inte- 
rest must be parties in this Court, and the donee may also be 
made.a party, and is chargeable as having a fund which ought 
in equity to pay the debt, and is followed by equity in his 
hands. This Court dees net know of an executor de son tort, 
for the purpose of a remedy against him as snch. But if it 
did, neither at law nor in equity can the debt of the deceased 
debtor be proved against him by a judgment against the righ 
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ful representative merely. There is no privity between them, 
At law, where the suit is against the executor de son tort, he is 
supposed to be the executor, and it is incongruous to charge 
him upon the acknowledgment of, or proceedings against 
another, as being the person invested with the character gives 
in the record to the defendant. It is equally so in this Court. 
The demand is presented here against the executor, and he is 
liable in the first instance, if he have assets. The donee may 
be made a party, for the purpose of making him hiable in suc- 
cession. But each of those parties has a right, and in sucha 
proceeding, the opportunity, of contesting the debt, and it is 
manifestly just that each of them should have both the right 
and the opportunity. There is no precedent of such a decree 
as that framed by the parties for themselves in this case. The 
jurisdiction here is primarily im persenam, and if an executor 
hath not assets, the Court does not deeree for the creditor, but 
dismisses the bill. If the executor have assets, the decree is in 
respect of the possession of them, that he personally pay the 
debt in the first instance. But if he have not assets, he is im 
no degree liable to the plaintiff, is not his debtor, and the bill 
must be dismissed. If the plaintiff’s demand arise upon ar 
account or trust between him and the testator, that account 
may be taken, and the report upon it confirmed; but if the 
plaintiff will not proceed to take the aecount of the exeeutor’s 
administration so as te fix him with assets, or if he proceed to 
take the aecount, and it is found thereon that he has no assets, 
the plaintiff cannot stand in the Court, but the defendant is 

entitled toa decree dismissing the bill. It is argued 
[105] that the statutes giving the remedies at law against 

heirs, and on refunding bonds, have created a new rule 
at law, which equity will follow. By no means. Equity before 
gave relief against legatees, in case of the inselveney of the 
executor, or against heirs, upon a failure of the personal estate, 
on such debts as the heir was liable for; and that relief was 
adequate, upon a bill against all those parties. The statutes 
may have the effect of rendering the legatees liable in equity, 
upon the ground of the refunding bonds, and the duty of the 
executor to deliver over the estate, without an insolvency of 
the executor, and as if he were insolvent. But as to the mode 
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of proceeding, or the frame of the deeree, the rule at law, in- 
troduced by the statute, ought not, and eannot affect the rule 
of this Court. Doubtless, upon discovering the insolvency of 
the executor, or that there are no personal assets, the plaintiff, 
in a suit against the executor alone, may by an amendment to 
his bill, or by supplemental bill, bring in the legatees or the 
heir, but when they come in, the plaiatiff’s demand is open to 
be contested by them, and must be proved as ab origine against 
them. But if the plaintiff will bring on his bill to a hearing 
against the executor, and have it dismissed as against him, al- 
though it be dismissed upon the ground that he has no per- 
sonal assets, he .can never afterwards found upon that decree 
against himself, a proceeding te charge other persons separately, 
and by a distinct suit, with a demand claimed in the former 
suit. The decree in the case before us was no doubt drawn up 
in reference to the proceedings at law, and the parties hoped 
to sustain it by an analogy to the legal liabilities. But even 
at law, the executor, as a necessary party, is kept in Court, 
until the heir or legatee discharge him by a plea which admits 
his insolvency or full administration. Here no process was 
sued against Barnard in this bill, which cannot be connected 
with the former one, as the scire faeias is with the judgment 
on which it is issued. But the decisive thing here is, that the 
decree in the suit against Barnard is in effeet, and substan- 
tially, notwithstanding its formal phraseology, a decree to dis- 
miss, and dismissing that bill at the plaintiff’s cost. Be- 

sides, there is a marked differenee between the ease of [106} 
an heir or legatee, and that of a donee. The two former 

receive their estates after the death of the debtor and as a part 
of his estate. They are liable to ereditors, although the exe- 
eutor receive sufficient assets, provided he is imsolvent, or the 
ereditor should otherwise be prevented frem getting satisfac- 
tion from him. But a donee does not elaim the goods as a part 
of the deceased debtor’s effects. He is liable in respeet of the 
fraud only, and if the donor left sufficient estate, either real or 
personal, to pay all his debts, there was no fraud, but the 
goods passed to the dunee, not only against the donor and his 
heir, or executor, but also against the donor’s creditors. The 
donee, therefore, must have the right of contesting the debt, 
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and is not confined to the allegation, that the judgment or de- 
cree was per fraudem, and also the right of showing assets de- 
scended to the heir, or come to the executor. Until they are 
exhausted, the donee is not chargeable, and those persons are 
mecessary parties to an account of those assets. Besides, the 
executor may get assets in future, out of which the donee 
should be made whole, for what he would have now to pay, 
and that he may have direct relief therefor, the executor should 
be a party to, and concluded by ‘the decree against the donee. 
It is said that the bill is sustainable upon the common equity, 
on which the Court assists judgment creditors against funds of 
the debtor in the hands of another. But this plaintiff has been 
already shown not to be a judgment creditor, or what is 
equivalent thereto, a creditor by decree of this Court. The 
‘decree gave him no relief. It professed to declare one fact in 
his favor, that he was.acreditor of the intestate; but upon his 
own admission, states cn the face of it, that the only defendant 
to his suit was not liable to pay that debt; the bill was dis- 
missed against that defendant, and the plaintiff allowed te 
have satisfaction out of the assets of the intestate, ¢f there be 
any; that is, that the plaintiff might sue any body else, and 
get his money if he could. But in cases to which the principle 
of equity alluded to applies, the debtor must be a party, as 
‘well as the possessor of the fund. In such cases, too, the jus 
tice of the debt is net an inquiry for such possessor, the 

[107] fund is not his, but the debtor’s, and he has no interest 
in the question. If the possessor claim the effects under 

a conveyance alleged te be fraudulent, then the existence of 
the debt is to be proved, as in other cases in which the ques 
tion of fraud arises. The plaintiff must show himself a creditor 
by judgment er decree, entitled te take advantage of the 
statute, 13 Eliz., but is not beund to re-prove the debt as to its 
origin or amount, upless the possessor allege and show prima 
_JSacie, that the judgment itself was a fraudulent contrivance te 
defeat a previeus gift. But, as in the case before us, there was 
no decree which could even affect an heir or legatee; and, if 
there had been, as this defendant does not stand in privity with 
the party to that suit, what was done in that suit does not 
prove the debt against any person, (unless possibly Barnard 





Se a, ee ee ee nn on en er 


-— ew” 6 


OE Oe A a a a ee. 6 


JUNE TERM, 1835. 


Love v. Blewit. 








himself,) and is not evidence to any purpose against this de- 
fendant. 

The plaintiff might have moved before the hearing to bring 
in Barnard, and thereupon to take an account of the assets; 
and it is not usual to dismiss a bill for the want of parties, in 
the first instance. If that were the sole ground for reversing 
the decree, the cause would, upon the reversal, be ordered 
back, with liberty for the plaintiff to move such proceedings. 
But the plaintiff brought his cause to hearing, without any 
proof whatever of his demand, as against this defendant; and 
without any allegation in his bill, on which he could have 
offered such proof, the bill relying specifically on the decree as 
conclusive. He has, therefore, failed to establish any debt of 
the intestate, Dennis Dozier, and for that reason the bill ought 
to have been dismissed on the hearing. For the same reason 
the decree must be reversed, and this Court, proceeding to 
give such decree as the Court of Equity ought to have made, 
must dismiss the bill, with costs in both Courts to be paid by 
the plaintiff. 

Per OvriaM. Decree reversed. 

NOTE.—“The rules of evidence are the same in equity as at law.” Adams’ 
Eq. 362. Hence the decree in this case was held inadmissible upon the same 
principle that the records of the proceedings against a sheriff for an amercement 
were held at law not to be competent as against his sureties to prove his de- 
fault. Governor vs. Montfort, 1 Ired. Rep. 155. So, a decree in favor of the 
next of kin on a bill in equity or petition against an administrator, is not ad- 
missible evidence for the next of kin in a suit brought by them upon the ad- 
ministration bond against the administrator and his sureties. The Governor vs. 
Carter, 8 Ired. Rep. 888. 

Upon the question of parties this case is fully sustained by that of Bryan vs. 
Green, 3 Ired. Eq. 167. 

That a decree cannot be had against an executor or administrator for money 
due by the testator or intestate, unless assets have been admitted in the answer, 
or found by the clerk and master, see Moody vs. Sitton, 2 Ired. Eq. 382; Col- 


’ lett vs. Frazier, 8 Jones’ Eq. 80. 





ERASMUS LOVE v. THOMAS BLEWIT, Exr. of WILLIAM LOVE, [108] 


Whether the Supreme Court can entertain jurisdiction of bills to review its own 
decrees on account of newly discovered testimony, guere? But if it can, leave 
will not be granted for that purpose without notice to the other party to show 
cause against the application. 
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Leave to file a bill of review for newly discovered testimony will not be granted 
to enable a party to adduce additional testimony to a point at issue, nor 
where the evidence might, with ordinary diligence, have been had at the 


hearing. 


At the last term of the Court a cause was heard between the 
parties, in which the principal question involved was one of 
fact, viz: whether a certain female slave called Anaka was born 
before or after the death of William Love; it being admitted, 
that if it was born before, the slave was the property of the 
plaintiff; if afterwards, that she belonged to the widow of the 
testator, the mother of the plaintiff, in whose possession she re- 
mained up to the commencement of the suit. The final decree 
declared, that the slave was born after the death of William 
Love, and the bill was dismissed. 

At this term the plaintiff filed a petition, in which he stated, 
that since the rendition of the decree, he had been informed by 
one Jesse Williams, that the defendant had admitted the right 
of the plaintiff to the slave, during the pendency of the suit; 
and also by one Nancy Covington, that she knew that the birth 
of the slave took place before the death of the testator. The 
petition was verified by the oath of the plaintiff, and he swore 
that the testimony was unknown te him when the cause was 
set for hearing, and that during the pendency of the suit he 
had been informed by his counsel, that he had sufficiently 
proved the time of the slave’s birth by the deposition of his 
mother, Mary Love. 

The prayer was for liberty to file a bill of review for newly 
discovered testimony. The affidavits of Williams and of Mrs. 
Covington were filed with the petition. Williams swore, that 
in a conversation with Blewit, the latter, speaking of the suit 
then pending and about to be heard, said, that it was exceed- 
ingly hard for him to have to pay for the slave, and that it 

was his expectation that he would have to do so: that he 
[109] knew the negro was the petitioner’s, and expected to 
have to pay for her. 

Mrs. Covington stated in her affidavit, that she was intimate 
in the family of the testator during his lifetime, being the 
sister of his wife, and that the slave in question was born be- 
fore his death. Both of the affiants were uneducated persons, 
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and made their marks, instead of affixing their signatures to 
their respective affidavits. 


Winston, for the petitioner. 
Badger, contra. 


Gaston, Judge, after stating the substance of the petition 
and affidavits as above set furth, proceeded as fullows:—It is a 
question of no little difficulty, whether, on account of the 
peculiar constitution of this Court, any decree here rendered 
ean be re-examined by a bill of review, because of new matter 
or new evidence discovered since the rendition of the decree. 
This question is not intended now to be decided, and it is men- 
tioned lest an inference should be hastily drawn, that the 
Court has either overlooked the difficulty or has overruled it. 
If a sufficient prima facie ground had been laid in these affi- 
davits for granting the prayer of the petitioner, we should for- 
bear to act upon the subject-matter of it until notice of the 
petition had been given to the defendant, and an opportunity 
affurded him of being heard against the application. Such a 
petition is addressed to the sound discretion of the Court, and 
for the proper exercise of that discretion it is essential that the 
parties interested should have an opportunity afforded of bring- 
ing forward what they may respectively be advised to be 
material. 

But there is not a sufficient prima facie ground laid. It is 
impossible to infer more from the conversation which Williams 
declures himself to have had with Blewit, than that the latter 
then supposed that Love had- proved the fact of Anaka’s birth 
at the alleged time, and that the consequence of this proof 
would be a recovery against him, Lard and oppressive as such 
arecovery would be. In Blewit’s answer he declares, that 
‘ when he administered in 1793, on William Love’s es- [110] 
tate, le believed Anaka born after his death: that she 
was taken possession of by the widow Mary Love, and contin- 
ually kept by her upon that ground, and that he never heard 
any intimation to the contrary until the year 1818, many years 
after he had closed his administration (when he was so inform- 
ed by the plaintiff, the present petitioner,) and that he did not 
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then, nor at the time of putting in his answer, (1823,) believe 
the plaintiff’s allegation to be true. Since that answer and be- 
fore the alleged conversation, the deposition of the petitioner’s 
mother was taken and publication passed; in which deposition, 
without referring to any dates or giving any explanation, after 
having taken and kept the negro, upon the ground of its being 
born since the death of her husband, she simply swore that it 
was born before his death and after the making of his will. 
We must therefore understand this saying of the defendant, as 
indicating the apprehension which this deposition had excited, 
that the fact would be considered as established by proof, and 
would be decisive of the plaintiff’s right to recover. It would 
be worse than idle to regard it as overruling and contradicting 
the statement made by him on vath, as to his belief when he 
entered upon, and while he was engaged in the management 
of his testator’s estate. 

The only evidence set forth in support of this application 
which can be deemed material, is that of the affiant Nancy 
Covington, and if the petition is to be granted, it must be for 
the purpose of affording to the plaintiff an opportunity, on a 
bill of review, to have the testimony of this witness taken to 
corroborate the deposition of Mary Love. 

We deem it unnecessary to say more, than that, according 
to the well established rules of equity, we do not feel ourselves 
justified in granting the application on this ground. The new 
witness sought to be introduced is the sister of the petitioner’s 
mother; and there is no allegation that her testimony might 
not easily and readily have been obtained before the former 

hearing. That the plaintiff or his counsel thought it 
[111] safe to risk that hearing and the decision of the cause 

altogether upon the vague unsatisfactory testimony of 
the plaintiff’s mother—testimony, the object of which was to 
render the defendant liable to the plaintiff for bis negro, which 
she held, and for which, therefore, in conscience, she and not 
the defendant should have been accountable,—is the fault or 
misfortune of the plaintiff or of his counsel. This is not newly 
discovered evidence; and if it were, it is only cumulative evi- 
dence to a litigated fact. These considerations, without going 
further, appear to us decisive against the application. See 
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Young v. Keigley, 16 Ves. 348; Norris v. Le Neve, 3 Atk. 373. 
Taylor v. Sharp, 3 P. Wms. 371; Livingston v.. Hubbs, & 
Johns. Ch. Reps. 126. 

The prayer of the petition. is- denied. 

Per Curtam. Petition dismissed- 








NOTE.—In the case of the Am. Bible Society vs. Hollister, 1 Jones’ Eq, 10, it 
was decided that the Supreme Court could not entertain.a bill of review, to re- 
view one of its own final decrees. But that power is now given to it by 19th: 
section. of the 33d.Chapter of the Revised Code in the following terms: ‘Bills of: 
review, and writs of error in civil cases, for any error apparent in the final:de-- 
oree or judgment of the Supreme Court, may be brought in that court withim 
two years after sugh decree or judgment shall be recorded or enrolled.’’ 


—_ 
_—_~ 





WHITLOCK ARNOLD v: CLEMENT ARNOLD: 


When a slave dies in the custody of an officer of the Court, during a litigatiom 
concerning it, the loss is to be borne by the party. to whom the title is ulti- 
mately adjudged, especially when he had no right to the possession. 

Money in the hands of the master, awaiting the final determination of a cause,. 
can be paid only as directed by the decree, and if another person claims it, he: 
must apply to the Court to have it paid to him. 


After the decree for @ specific execution of the contract for- 
the sale of the slaves,. made at December Term, 1833, (Gee 2: 
Dev. Eq. Gas. 467,) by am order in the eause the sheriff of 
Guilford was directed to-take into his possession: the slaves re- 
maining in the aands of the defendant and hire them out, and: 
account with the master for the hires received by him. The-, 
master in. his report ststed,.that the sheriff had accounted with 
him for the hires,.and had delivered to him: all the slaves ex- 
eepting a female who had been sold to the plaintiff, and who 
had died during: the year fox which she was hired. 

_ The master also reported, that a balance of $083 96 was due- 
the defendant from the plaintiff; and that the latter having 

failed to pay it, he had, according te the decree, sold slaves to- 

that amount, and had the funds in his hands: that he 

had received notice from a judgment creditor of the de- [112]; 

fendant, not to pay $333 of that money to him, the 

defendant, as the claim had by the latter been assigned, when 
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he had taken the benefit of the act for the relief of insolvent 
debtors, for the use of his creditors; and on this subject the 
commissioner prayed the instructions of the Court. 


Mendenhall and Winston, for the plaintiff, moved, that the 
master be instructed to charge the defendant, for the benefit of 
the plaintiff, with the value of the dead slave, upon the ground 
that it was owing to his default, that the latter had been de- 
prived of the possession of her. 


Nash, for the defendant. 


Rurriu, Chief Justice, after stating the facts as above set 
forth, proceeded as follows:—Upon no principle can the motion 
be sustained. The plaintiff was not entitled to the possession; 
fur the master has reported a balance of $938 96, to be due 
from him for the purchase money, for which the defendant had 
a right to retain the negroes as a security. 

But the defendant did not have the possession. Ile sur- 
rendered it to the Court, and the slave was in the custody of 
the law, and the defendant is not chargeable for the value in 
the case which has occurred, more than he would have been, if 
one of the slaves had died while held by the master for sale. 
The plaintiff has not sought a decree for compensation for a 
breach of trust, but specific execution of his contract. That re- 
lief he had in the decree which treated the negro as his, and 
gave him the hires while in the sheriff’s hands. Of course he 
must so treat her throughout. She died the property of the 
plaintiff, and he must bear the loss. 

The master reports, that a judgment creditor of the defend- 
ant has given him notice, to retain out of the moneys in his 
hands belonging to the defendant under the former decree, the 

sum of $333, the amount of the judgment; upon the 
[113] ground that the defendant had included the debt due on 

this decree in a schedule made by him as an insolvent 
debtor in execution upon that judgment, and the master prays 
the advice of the Court. 

The money is not in the hands of the master as a private 
debtor, but it is in the custody of the law, and held by him as 
the officer of the Court. He must therefore spay it according 
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to the terms of the decree, and cannot take notice of the rights 
of any person in or to it. The decree is his justification, and 
he is bound to comply with it according to its tenor. If another 
person has an interest in the fund or acquires an interest in the 
decree, the master is not to be charged upon his peril with de- 
ciding on it. Such a claimant must not apply to the master, 
but the Court, either by petition in the cause, or by bill in due 
time, according to the circumstances. The master must not, in 
this case, therefore, suffer any notice, from any quarter, to 
interrupt the execution of the decree. 
Per Curia. Decree accordingly. 


NOTE.—Upon the same principle upon which it was held in this case that the 
loss of the slave must be borne by the plaintiff, it was decided in the case of 
Bethea vs. McLennon, 1 Ired. Rep. 523, that in an action of detinue, if a slave 
died in the possession of the defendant, but without any fault of his, the plain- 
tiff could not recover the value of the slave but only damages for his detention. 
The principle of the decision is, that the plaintiff affirmed, by bringing the ac- 
tion of detinue, that the slave was his, and that having been found to be so by 
the recovery, the act of God made the loss fall on him as the owner. 

The other point decided in this case is fully supported by the reasoning in 
the recent case of Gaither vs. Ballew, 4 Jones’ Rep. 488, where it was held that 
money in the hands of a clerk and master, arising from the sale of land sold for 
partition, might, after an order for distribution, be attached, and the clerk and 
master garnisheed in respect thereto. 





DENNIS SORREY, et al. v. JOHN R. BRIGHT, Exr. of DIANA SORREY, et al. 


A bequest of slaves, with a request that the legatee will permit ‘said negroes to 
have the result of their own labor,” is # bequest for emancipation, and a trust 
in them results for the residuary legatee or the next of kin. 

The cases of Huckaby v. Jones, 2 Hawks, 120, and Stevens v. Ely, 1 Dev. Eq. 
Cas. 493, approved. 

If the lex domicilii of the testator avoids a legacy, it is not made valid by that of 
the legatee. 

Ordinarily, conflicting claims between plaintiffs will not be decided in a Court 
of Equity. : 

A general gift of the residue, includes legacies not effectually disposed of, 
whether they fail by lapse or illegality. 

Unless it is clear upon the will, that the intention was different. 

And merely charging the residue with the payment of legacies will not, of itself, 
prevent those which fail for any cause from sinking into it. 


The bill stated, that the testatrix of the defendant Bright, 4 
Dev. & Bat. Eq., Vol. 1.—*8.] 
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resident of Currituck County, by her will bequeathed as fol- 
lows:—“I give to John C. Simmons (a defendant) the following 
negroes, viz: Daniel, &c., but it is my request and desire, that 
the said John C. Simmons will admit said negroes to have the 
result of their own labor, but ever to be under his care and 
protection, and his heirs and assigns forever. I give and be- 
queath to my brother in Jaw, Dennis Sorrey, one-fourth of the 
money arising from my estate, after paying all just debts and 
legacies.” ‘To Mariah Gisborne three-fourths of the net pro- 
ceeds of my estate, after paying all just debts and lega- 
[114] cies, to her and her heirs forever.” That the executor 
had assented to the legacy to Simmons, and that the 
latter had possession of the slaves, and had made profit from 
their labor. The residuary legatees and the next of kin of the 
testatrix joined in the bill as plaintiffs; they insisted that the 
legacy to Simmons was void, and that a trust resulted for them, 
but whether for the next of kin or for the residuary legatees, 
they were ignorant. The prayer was that the legacy might be 
declared to be void, and that Simmons might account for the 
hires of the slaves, and that by the final decree the respective 
rights of the plaintiffs might be established. The defendants, 
the executor and Simmons, in their answers admitted the alle- 
gations of the bill, but averred the distinct fact, that Simmons 
was, at the death of the testatrix, and at the time of filing the 
answers, a resident of the State of Virginia, and that by the 
law of that State, bequests for the purpose of emancipation 
were valid. 
The cause was heard upon bill and answer. 


Kinney, for the plaintiffs. 
Bailey, for the defendants. 


Rurrix, Chief Justice—It is apparent, both from the terms 
of the will and from the answers, that it was the purpose of the 
testatrix, that the legatee Simmons should not hold the negroes 
beneficially as property. The bounty intended was to the slaves 
themselves, and not to the nominal donee. The negroes are to 
have the profits of their own labor. Simmons is made the legal 
owner, not that he should be master, but that the negroes 
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might have a protector. The case is not, therefore, to be dis- 
tinguished from those of Huckaby v. Jones, 2 Hawks, 120, and 
Stevens v. Lily, 1 Dev. Eq. Ca. 493, and others upon this sub- 
ject, unless the application of the rule be prevented by the resi- 
dence of the legatee in Virginia, and the law of that State. 
Upon the pleadings the disposition must be deemed to be 
good in that law, as it is so stated in the answers; and the 
cause is set for hearing on the bill and answers. But we think 
clearly, that cannot affect the construction of a dispo- 
sition of personalty in a will made here by a person re- [115] 
siding here. The capacity té make the will is derived 
from our law, and the validity of its provisions is to be ascer- 
tained from the same source. By it every trust for emancipa- 
tion, and every direction in a will) ,to that end, whether the 
emancipation is to be absolute or qualified, is illegal and void, 
and the trust results in equity to those who would be entitled, 
if no such disposition had been attempted. The defendants 
must therefore surrender the slaves and account for the profits. 
The next of kin of the testatrix and he _residuary legatees 
are all plaintiffs, and submit the qu .of their respective 
rights to these slaves to the Court. rile of bringing for- 
ward conflicting claims is not approved of, and in doubtful 
cases would not be allowed, as there might be much difficulty 
as to the mode of reconsidering the decree as between different 
plaintiffs. But as no objection is made by the other parties in 
this case, and as we deem the law to be clear, the Court will 
proceed to decide between those two classes of claimants. The 
Court is of opinion, that the next of kin are not, but that the 
residuary legatees are entitled to the slaves. The bequest to 
Sorrey is of “one-fourth of the money arising from my estate 
after paying debts and legacies;” and that to Maria Gisborne is 
of the other “three-fourths of the net proceeds of my estate 
after paying all just debts and legacies.” Of an express gene- 
ral gift of the residue the rule is well settled, that it compre- 
hends all the personalty which is not otherwise effectually dis- 
posed of by the will, whether it be acquired after making of 
the will, or whether it fall in by the lapse of a legacy, or by 
the particular gift of the thing being illegal and void. Durour 
v. Mottewx,1 Ves. 8. 321. Cambridge v. Rous, 8 Ves. 14. 
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Dawson v. Clarke, 15 Ves. 410. Bland v. Lamb, 2 Jac. & 
Walk. 399. In the last case Lord Expon says, that to take a 
case out of this general rule, very special words are necessary, 
showing the'intent to be clear, that particular parts of the es- 
tate should not pass under the residuary clause. The rule it- 
self is not founded upon the actual intention of the.testator to 

include every thing; for often, nay, generally, there is 
[116] probably a contrary intention, as every man must be 

supposed to consider each particular disposition of his 
will valid, and to expect it to take effect. But the rule is an 
inference from the presumed general intention not to die intes- 
tate as to any thing, when there is a gift of the general residue. 
Doubtless it may be restricted by the special wording of the 
will. If the residue given is partial, that is, of a particular 
fund, the rule has no application. So, where it is clear from 
the residuary clause itself, or other parts of the will, that the 
testator had in fact a contrary intention, namely, that the 
residue should not be general, and that things given away or 
which the will professed to give away, should not fall into the 
residue. is 

We think, however that effect cannot be given to the words 
here used, “after debts and legacies paid,” notwithstanding the 
previous attempt to give away the slaves specifically. Those 
words in truth express nothing more than is implied in the 
term “residue,” by itself, which imports what is remaining 
after paying debts and taking out legacies antecedently given. 
If these words would exclude every thing from the residue 
which the will professes to give particularly, the same might 
be contended and would be true in every case, and the general 
rule would cease to exist. Sir WittramGrant, in Cambridge 
v. Rous, after laying down the rule in the form in which it is 
now generally approved and quoted, says, that there can be no 
distinction nor inference against its application founded on such 
words as “then,” or “after legacies before given;” for they 
mean nothing more than “residue” does. 

For these reasons, the Court deems the point so clear, that 
little would have been said on it, were it not for an expression 
reported of Lord Campen upon this subject, which has been 
adopted and made a ground of distinction in cases of this sort 
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by respectable text writers. Mr. Roper, in his Treatise on 
Legacies, 2 Vol. 457, states, that when it appears the testator 
intended the residuary legatee should have only what remained 
after payment of legacies, he will not be entitled to any 
benefit from lapse; and he cites and states the cases of [117] 
Davers v. Dewes, 3 P. Wms. 40, and Attorney General 

v. Johnston, Ambl. 577, as the authorities for that position. 
We think he states his principles too, loosely, and that the 
cases do not support him to the full extent. It is true Lord 
Campen uses the expression imputed to him, but not in the 
scnse supposed. 

In the first case, Davers v. Dewes, the testator, after dis- 
posing specifically of parts of his real and personal estate, de- 
clared an intention to dispose thereafter by codicil of certain 
plate and furniture, and then gave away the residue of bis per- 
sonal estate not disposed of, or reserved to be disposed of. He 
died without making any further disposition of the plate and 
furniture, although he made codicils. Upon a question as to 
those articles between the residuary legatee and next of kin, it 
was decreed for the latter. The express reservation in the will, 
of those goods for future disposition, prevented that will from 
operating on them at all. It was a plain declaration that they 
should not thereby pass to any body; and amounted to taking 
them out of the residue therein bequeathed. Upon the authority 
of that case, Lord Campern decided Attorney-General v. John- 
stone, upon the peculiar phraseology of the will and the evi- 
dent intent. The testator, after many legacies (including one 
of twenty thousand pounds to a charity, which was void by the 
statutes of mortmain,) gave to a “Hospital in Hamburg one 
hundred pounds, that %®, if there remain enough of my personal 
estate to satisfy it, but of"not, or in case there remain but little, 
. tben the one hundred pounds to the hospital shall not be paid, 
and the small remainder of my personal estate shall be left to 
my executor to dispose of in favor of charity schools in Ham- 
burg as he thinks proper. So itis likewise my will, that if 
my personal estate shall sufficiently reach towards satisfying all 
the legacies by me bequeathed and above mentioned, my exe- 
cutor shall also dispose of the remainder in favor of charity 
schools in Hamburg, in ‘manner before expressed.” Upon 
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these last general words it was contended for the schools, that 

they were entitled to the twenty thousand pounds which 
[115] remain in the event undisposed of. But Lord Campzn 

decreed for the next of kin, upon the ground, that upon 
the whole will the residue was intended not to be a general one 
but a particular small one. He says, indeed, that “the inten- 
tion appears strong in the case to confine the residue to what 
should remain of his money after the other legacies paid.” But 
it is plain the chancellor did not mean to lay down any new 
rule, nor did he fonnd the decree barely upon the words “‘to- 
wards satisfying all the legacies by me bequeathed;” for he 
treats it as within the case of Davers v. Dewes, in which he 
considered the testator had said, that none of the legacies 
should fall into the residue; and he remarks minutely upon all 
the other provisions of the will before him, to show what par- 
ticular residue the testator intended for the charity schools. 
Those provisions were sufficient of themselves to exclude the 
schools, without the words about satisfying other legacies. The 
legacy to them was contingent and uncertain in amount, but to 
be small, at all events. In the first place, schools were to be 
substituted for the hospital, if the small sum of one hundred 
pounds could not be raised out of the remainder of the personal 
estate. If it could be raised, then the small remainder, what 
ever it might be, was to go to the schools. It was therefore 
doubtful in the testator’s mind, and contemplated by him as 
being doubtful, and so expressed by him, whether the residue 
which he intended to give would amount to one hundred 
pounds. It might, and a remainder be over, but if there should 
be, although the exact amount was uncertain, it was certainly 
to be “the small remainder.” Henee Bord Campen decided for 
the next of kin, because he considered, from all these provi- 
sions, that a specific and not a general residue was given to the 
schools. When he uses the words “after the other legacies 
paid,” it is not in their strict technical sense, and with the in- 
tention to give to those words generally a meaning which will 
control and limit a residuary bequest; but his meaning is to be 
understood, that in that case, and upon the whole will, the 
residue given is that residue which remains after all the sums 
of money bequeathed particularly should first and at all events 
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have been raised; and that the testator strongly expresses [119] 
the intention that it should not be more. The terms 
“legacies paid” are used somewhat inaccurately for the sums 
mentioned in the will as the amounts of the legacies; for there 
can be no payment of a legacy, as such, when it has lapsed. 
But where the residue is given as that which shall remain after 
so much money shall have been first taken out of the whole es- 
tate, that residue is a particular one, and will not by any subse- 
quent events embrace more than that which was originally 
residue at the making of the will and upon its face. 

The Court cannot, therefore, upon the words “after payment 
of legacies,” unaided by any restrictive context, say, that the 
residuary claims do not include the slaves which the testatrix 
attempted ineffectually to emancipate, and must decree ac- 
cordingly, against the next of kin. 

Per Curiam. —~ Direct an account. 


NOTE.—The doctrine of this case in relation to bequests for emancipation is 
fully sustained by several subsequent adjudications. See Kirkpatrick vs. Rogers, 
6 Ired. Eq. 130; Lemmonds vs. Peoples, Ibid. 187; Green vs. Lowe, 8 Ired. Eq. 70 
8. C. Busb. Eq. 102; Hudson vs. Pierce, 8 Ired. Eq. 126; Thomas vs. Palmer, 1 
Jones’ Eq. 249; Lea vs. Brown, 3 Jones’ Eq. 141. 

The question in relation to lapsed legacies, and whether they will fall into 
the residue or not, will be found fully discussed in the above mentioned cases of 
Kirkpatrick vst Rogers, Hudson vs. Pierce and Lea vs. Brown, and also in Allison 
vs. Allison, 3 Jones’ Eq. 286. The general rule is, that they will pass by a 
general residuary clause, unless it appear from the context that such was not 
the testator’s intention. 





LAWSON HENDERSON v. JOHN D. HOKE. 


Where A. purchases the land of B. at execution sale, and assigns his bid to C., 
and it is again sold under an execution against C. and bought by D., and A., 
conferring with C. to defeat D’s title, takes a deed from the sheriff, a Court 
of Equity will compel him to convey to D. 

The interest of a purchaser at sheriff’s sale, who has paid the purchase money, 
but has not received a deed, is subject to execution under the act of 1812, 
(Rev. ch. 880.) 

That act extends to all cases where the whole beneficial interest is in the de- 
fendant in the execution, as well when it is created by deed, as where it re- 
sults from construction of law. 
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And when the trust is constructive, a Court of Equity will aid the purehaser by 
directing the trustee to convey to him. 

And if the sheriff neglects to make a deed to the purchaser, one who buys the 
latter’s interest under another execution can in equity call upon the sheriff 
to perfect the evidence of his title, by executing a deed to the first vendee. 

Everything is to be presumed against a spoliator. 

If one buys an estate for another, with the money of the latter, a trust results 
for him; but it is otherwise if he buys for himself with the money of and by 
the consent of another. 

And if one, to defraud his ereditors, conveys property to another for the latter's 
use, @ trust in land reserved by the latter in exchange for that property will 
not result to the former, neither can his creditors subject it at law to satisfy 
his debts. 

Where the plaintiff in equity seeks to affect the legal estate of the defendant 
with a trust for him, and the defendant sets up, as a defence, a distinct title 
in the same land, the Court, having decided that the plaintiff has an equity as 
to the first title, necessarily must determine whieh of them is the best. 


The original bill charged, that in April 1826, one Joseph 
Wier entered into recognizance to the State in a Jarge sum in 
the Superior Court of Lincoln, which he forfeited in October 
1826: that such proceedings were thereon had, that judgment 


was rendered in favor of the State; on which execution was 
sued out and a sale made by the sheriff of Lincoln, on the 22d 
day of October 1827, of the lands in controversy in this suit, 
when the plaintiff became the purchaser, and afterwards took 
the sheriff’s deed, dated the 26th day of November 1827. The 
title of Joseph Wier to the lands purchased by the plaintiff, 
which were distinguished in the pleadings and depositions by 

the designation of the Home-place, is stated in the bill 
[120] to the following effect:—That of a tract containing 233 

acres, part thereof, Joseph Wier was the grantee of the 
State by patent, dated the 30th of November 1812: that of 900 
acres, the residue thereof, Robert Wier was seised in fee, and 
by deed dated the 6th day of March 1809, (which was ex- 
hibited.) conveyed the same to Joseph, in consideration, as ex- 
pressed in the deed, of $1000: that Joseph was the son of Ro- 
bert, and that the plaintiff was unable to ascertain whether any 
part of the consideration was paid or not; and that the father 
and son resided together on the Jand until 1826, or thereabouts: 
but that the defendant and one John Wier, hereafter men- 
tioned, alleged that no part of the consideration was paid, and 
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that the deed was voluntary and fraudulent against the credi- 
tors of Robert; and was particularly designed to defeat one 
Robertson, who was then prosecuting a suit against the father, 
in which he recovered a large sum. This recovery the bill 
stated to have been satisfied without a sale, leaving Robert still 
in possession of a valuable property. It was not stated clearly 
in the bill, whether the plaintiff insisted upon the foregoing 
conveyance asa valid title in Joseph, or not, as against the 
creditors of the father, and it was rather to be inferred from 
the whole bill, that he did not. The answer, however, affirm- 
ed directly, that it was expressly fraudulent; and the proof by 
the witnesses was clear, that the payment of the consideration 
was merely fictitious, being made in the depreciated continen- 
tal money of the revolution. On the argument, the counsel on 
both sides admitted that deed to be void, and so treated it as 
between the parties to this suit. As a further title in Joseph, 
which was insisted on as a valid and subsisting one, the bill 
stated that John Wier obtained a judgment against the said 
Robétt;"and sued execution, on which the sheriff, on the 2tst 
of O&tober 1822, sold the land which had been conveyed by 
Robert te'Joseph, when the defendant became the purchaser at 
the price of $20, That this purchase was made in trust and 
for the use nefit of Joseph Wier, who paid to the de- 
fendant the money advanced by him: or that within a 
few days after the sale Joseph Wier purchased those [12]} 
lands from the defendant, and being in possession, claim- 
ing under his father’s deed to him, took a deed of release for 
the land from the defendant, with a transfer of his bid and an 
order to the sheriff (Coulter) to make a deed to Joseph Wier 
instead of the defendant; and that Joseph Wier then paid or 
secured the price to the defendant, and afterwards satisfied it, 
_ in particular, by the sale of a slave called Anthony to the de- 
fendant. The bill further charged that this arrangement was 
communicated to Coulter, the sheriff, who was directed by the 
defendant to convey to Joseph, and that the latter applied to 
him for that purpose; but that he did not execute the deed, be- 
cause the parties had not furnished him with the boundaries of 
the land, so that he could describe it: that Joseph Wier in 1825 
committed a capital felony, and that being in prison in the lat- 
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ter part of the year 1826 on that charge, with a view of defeat- 
ing his creditors, and particularly the State, of the benefit of 
his forfeited recognizance, he came to some secret agreement 
with the defendant, whereby, without adequate consideration, 
he abandoned all claim to the said land, and allowed the de- 
fendant to take the sheriff’s deed to himself: or that the de- 
fendant having or pretending some other claim to the said land 
under some other purchase at sheriff’s sale then recently made, 
applied to Joseph Wier, then in prison, for the inspection of 
his title papers, that he might ascertain the parcels of which 
the whole tract consisted, and have it surveyed for the purpose 
of taking deeds under such last pretended purchases or claims: 
that said Joseph Wier delivered to the defendant or his sur- 
veyor some of his title papers for the purpose aforesaid, and 
gave him a letter, or sent him a message to his, Wier’s, wife, 
(who was residing on the land,) to put into the defendant's 
hands his other title papers, which were at home, or give him 
free access to them for his inspection and information; and that 
he did have such access to the papers and took them into poe 
session, when about Christmas, 1826, he went upon, the land to 

survey it: that among the deeds and papers~which thus 
[122] came to the hands of the defendanty by the delivery of 

Joseph Wier or his wife, was the release or transfer 
made by the defendant himself to the said Joseph as aforesaid, 
which, either upon the fraudulent agreement between the de 
fendant and the said Joseph before alleged, was cancelled with- 
out having been proved or registered, or was without the 
privity or consent of the said Joseph spoliated and suppressed 
by the defendant: that the said Joseph was convicted and exe 
cuted for the crime with which he stood charged, without hav- 
ing received a deed from the sheriff, and that soon afterwards 
the defendant procured the sheriff (Coulter,) to execute to the 
defendant a deed bearing date the 26th April 1827, under his 
purchase of October the 2ist 1822, in which was included 
much more land than the defendant actually purchased, and 
particularly the tract of 233 acres before mentioned, which was 
granted to Joseph Wier himself, and had never belonged to 
Robert Wier. The bill further stated, that the defendant, until 
wit hin a very short time before he obtained the deed from the 
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sheriff, did not claim the land under his purchase of October 
1822: that he did not list it for taxation as his property, nor pay 
the taxes, nor receive rent therefor from Joseph Wier, who oc- 
cupied it as owner: that after his purchase the plaintiff entered 
into possession and now occupies the land. 

The prayer was for a discovery of the agreements between 
the defendant and Joseph Wier; for the discovery and produc- 
tion of the release or deed of assignment by the defendant to 
said Joseph, that it may be proved and registered; and for a 
conveyance from the defendant té’the plaintiff, and for general 
relief. 

The answer admitted the title of the plaintiff under the exe- 
cution in favor of the State against Joseph Wier, as stated in 
the bill; also the deed from Robert to Joseph of 6th March 
1809, and affirmed to be fraudulent against creditors. It also 
admitted the judgment and execution in favor of John Wier 
against Robert, and insisted that the land was subject thereto. 
It admitted the defendant’s purchase at thei@ple under that exe- 
eution in October 1822, and that he took the deed from 
the sheriff on the 26th April 1827. It admitted thatthe [123] 
tract of 233 acres never belonged to Robert, $ut was 
granted to Joseph; but stated that the defendant was ignorant 
of that fact when he took his deed. In relation to this subject 
the answer stated, that he was ignorant of the boundaries of 
the land, and for the purpose of procuring this deed from Mr. 
Coulter, he employed Mr. Cansler, then the sheriff of the 
county, to make a survey. That Mr. Oansler had procured 
from Joseph Wier, while in his custody, his title papers, and 
that from them and the information derived by Cansler from 
Joseph Wier, he made the survey and ascertained the bound- 
aries and drew a plat, which by mistake included the 233 
. acres, according to which Mr. Coulter conveyed; but that as 
soon as the defendant discovered the error, he disclaimed the 
title to that part of the land, of which the plaintiff had notice. 
The answer further stated, that the defendant entered into the 
lands in the spring of 1827, and was peaceably possessed, until 
during his absence from the county in the succeeding autumn, 
the plaintiff, by threats or promises to his tenants, obtained pos- 
session, and compelled the defendant to sue at law, to recover it. 
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The answer denied positively the contract or agreement be- 
tween the defendant and Joseph Wier, as alleged in the bill; 
and stated, that the allegation “that at the time the defendant 
purchased from Coulter, or at any time afterwards, be transfer- 
red his bid or right to said Joseph, is entirely untrue.” The 
arswer set forth the transactions, in which such a transfer was 
made, but affirmed that there was none of the Home-place. It 
stated, that in March 1821, a tract of land containing 640 acres, 
situated on Muddy Fork, and belonging to Robert Wier, was 
sold at the suit of one Magness, and purchased by the defend- 
ant, at $63; and that at a sale under the execution of John Wier 
against Robert Wier, in July 1822, the defendant purchased 
another tract containing 333 acres, situated on Suck Fork, at 
$153: that these last were distinct parcels from the Home-place, 

situated several miles distant from it, and that they were 
[124] worth about $1550: that he did transfer to Joseph the 

333. acres; and at the same time held his bond for $321 
37%, on which subsequent payments were made, to the amount 
of $145: that the defendant called on Joseph Wier to repay him 
the sums he had advanced when he bid off said lands, and to 
discharge the-balance due on said bond, and that thereupon it 
was agreed, that the defendant should take the slave Anthony 
into possession as a security for the debt, and that his hire should 
discharge the accruing interest: that about a year afterwards, 
finding that Joseph Wier would probably become insolvent, he 
purchased the slave absolutely and took a bill of sale from Jo- 
seph in discharge of the debts for which he was mortgaged, as 
aforesaid: that said slave was really the property of Robert 
Wier, and that afterwards he also conveyed him to the defend- 
ant. The defendant exhibited with his answer, and as a part 
of it, the bills of sale; that by Joseph, bearing date the 21st of 
March 1825, and expressed to be in consideration of $321 374 
then paid; that by Robert, bearing date the 12th March 1827, 
recited, that Robert had sued the said Joseph in Equity for said 
slave (amongst others,) but that the defendant had purchased 
him from Joseph for a fair consideration expressed in his bill 
of sale; and then in consideration of the sum thus paid to Jo- 
seph, conveyed all the right and title of Robert either at law or 
fn equity, of and in said Anthony, to the defendant. The de- 
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fendant also exhibited, as parts of his answer, two receipts of 
the sheriff for the sums of $63 and $153, for the purchase- 
money of the Muddy Fork and Suck Fork tracts, dated as 
stated in the answer; and on the latter there was an endorse- 
ment by the defendant, bearing date July 24th 1823, that he 
had “received full satisfaction from Joseph Wier for his claim 
of the within.” The answer then denied positively, that the 
price of the slave went towards paying for the Home- 

place, or that the defendant ever received from Joseph [125] 
Wier or any person for him, one cent on that account; 

or that the defendant ever informed the sheriff, Coplter, or any 
other person, that he had released the Home-pigge: or his bid 
to the Home-place, now in controversy, to saitwOmaph; but ad- 
mitted it to be probable, that he told Cou | 

leased or intended to release the other two teaaiae ¥ 

further admitted, that it was true, that he alg@intended that 
Joseph or his father might redeem the land in controversy 
upon the payment of the purchase-money with a reasonable 
compensation; and that for that reason they were permitted to 
remain in possession without rent, the defendant expecting that 
they would pay the taxes out of the profits. The answer 
denied, therefore, having made any written transfer of the 
Home-place to Joseph Wier, and also the suppression of any 
such. It stated, that Mr. Cansler had Joseph Wier’s papers in 
possession for a considerable time, and after examining them 
and ascertaining the location of the land in dispute, he delivered 
them to the defendant as the evidence of defendant’s title: that 
among them there was but one release from the defendant; and 
that it did not relate to the Home-place, but to the tract of 333 
acres before-mentioned. 

The answer then stated, that the defendant had another and 
farther title to the Home-place, which he insisted on as a bar 
to the relief of plaintiff, at all events. It set forth, that Joseph 
Wilson, Esquire, obtained a judgment against Robert Wier, 
and upon execution thereon, had the Home-place sold, and be- 
came himself the purchaser, on the 23d day of October 1826; 
and in consideration of $103 sold it to the defendant on the 
19th of January 1827, and directed the sheriff to convey to the 
defendant; which was accordingly done, January 21st 1828. 
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The defendant exhibited as part of his answer the sheriff's 
deed last mentioned, which described the land by the same 
metes and bounds with those set forth in the subsequent deed 
of Coulter of the 26th of April 1827; and he also ex- 
[126] hibited two written instruments executed by Mr. Wil- 
son, January 19th 1827; by one of which, after reciting 
his judgment and execution against Robert Wier, and bis pur- 
chase of two tracts of land under them, of which one was that 
on which Robert Wier lived, and claimed by Joseph Wier, 
Wilson, in consideration of $103, transferred to the defendant 
the bglance due on the judgment, and all the interest acquired 
‘that tract, and agreed to refund the price, if 
lose the land; and by the other, he direct- 
ey to the defendant the land purchased by 
him, Wilsqn}: Robert Wier now lives, and where Jo. 
Wier did live, ning the 8C0 acre tract on Buffaloe, which 
Colonel Hoke now claims ona purchase, as the property of 
Joseph Wier, in October last, on a sale made by you as sheriff.” 
The judgment of Wilson was rendered by a Justice of the 
Peace, July 18th 1826, and there was an order of sale in the 
County Court, in the same month. 

The plaintiff thereupon filed an amended bill, which charged, 
that the purchase of Wilson, and the sheriff’s deed thereon to 
the defendant, did not pass any title to the defendant for the 
several reasons following: that Robert Wier had no title to the 
lands, because whatever interest he had was sold at the execu- 
tion sale, in October 1822, and purchased by the defendant and 
tranferred to Joseph Wier: that at all events, Wilson’s pur- 
chase was void, from the manner in which it had been con- 
ducted, and the circumstances under which it took place, and 
that Robert Wier, if he had any interest in the land, had only 
a mere equity, which could not be sold, especially at the in- 
stance of Wilson. In support of these propositions, the amend- 
ed bill charged, that Robert Wier exhibited his bill in the 
Court of Equity against Joseph Wier, in February 1826, in 
which he alleged, that the deed of 1809 made by him to his 
son was voluntary, except that Joseph engaged, in conside- 
ration thereof, and of a conveyance of a number of slaves made 
at the same time, to maintain Robert and his wife comfortably 
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during their lives: that Joseph became dissipated, so that it was 
probable he would be unable to do so, and that the father and 
mother would be left destitute, and that in consequence 
thereof, they came to a new agreement in 1818 or 1819, [127] 
whereby the negroes, about twenty in number, were to 

be equally divided between them, as well as the crops of that 
year; and Robert should have the Home-place and the Muddy 
Fork tract; and that Joseph convey those lands to his father, 
and also one half of the negroes at the end of the year, and 
have the other half of the slaves and the other lands for him- 
self: that no such conveyances were made, but that Joseph had 
sold twelve of the slaves, (which are named, and of which one 
was Anthony aforesaid,) and the remainder (ten in number,) 
were in the possession of Robert, except two, which had lately 
been seduced from him and held by other defendants for the 
benefit of Joseph; and that the said Robert prayed thereupon, 
that an actual division of the slaves might be made, and those 
sold by said Joseph should be allotted as his share; and the re- 
maining ten, not being more than one half in value, allotted to 
said Robert; and that said Joseph should convey to him the 
said two tracts of land and such of the slaves as should fall to 
the part of said Robert, in such division: that Joseph Wier did 
not answer the said bill, but that it was taken pro confesso 
against him; and that upon the hearing of the cause in April 
1827, a decree was made in favor of the plaintiff, Robert, and 
that Joseph should convey to him the said two tracts of land, 
and also the ten slaves mentioned, among whom Anthony was. 
not included. 

The amended bill then charged, that this decree was never 
performed, so far as respected tlfe actual execution of convey- 
ances: that Mr. Wilson was the solicitor and counsel of Robert 
Wier, who filed and prosecuted the said suit; and that pending 
‘the same, and before the hearing, he instituted his action 
against Robert Wier, and upon his execution sold the said two 
tracts of land, and purchased the same at the price of $27, al- 
though they were worth five ‘of six thousand dollars. The 
amended bill further charged, that those tracts of land were 
situated several miles apart, but yet the sheriff put them up to- 
gether, and said Wilson purchased them as one lot: that Wil- 
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(128) son took, on the 2ist of April 1827, a sheriff’s deed to 

himself for the tract on Muddy Fork, expressed to bein 
consideration of $27 paid for that, which amounted to an aban- 
donment of the other; of all of which the defendant had notice, 
The amended bill then interrogated the defendant as to the 
date of the bond for $321 373, and its consideration, and who 
attested it; and whether Joseph Wier gave defendant any other 
bonds since October 1822, for what amount, and by what per- 
sons witnessed; and whether he did not come to some agree- 
ment, and what, with Joseph Wier, touching the Home-place; 
and the prayer was, that the defendant might be restrained 
from setting up his sheriff’s deed under Wilson’s judgment and 
execution as a title at law, and might be compelled to convey 
to the plaintiff. 

Accompanying the bill were exhibits of the sheriff’s deed to 
Wilson for the Muddy Fork tract, as stated in the bill, and a 
transcript of the suit of Robert Wier against Joseph, and the 
decree therein, of the tenor and effect charged by the plaintiff. 

The answer to the amended bill admitted the suit between 
Robert and Joseph as charged, but did not admit the allega- 
tions of Robert in his bill to be true; and left the plaintiff to his 
proof, and insisted, that if they were true, yet Robert Wier had 
an interest legally subject to sale and execution, being the 
whole trust of the land; and that if the defendant did not by the 
sheriff’s deed obtain a legal title under the sale, the same could 
not prejudice the plaintiff, who is the defendant at law; and 
therefore the plaintiff is not entitled to any relief here. The 
answer denied that Wilson purchased both tracts together; and 
averred they were sold separately, though the defendant was 
unable to set out the price of seach; and insisted that the mis- 
take in stating the consideration in the sheriff’s deed to Wil- 
son, or the act of the sheriff and Wilson on the 21st April 1827, 
could not affect the defendant’s purchase from Wilson, made 

on the 19th of January 1827; but that he had a right 
[129] thereunder to take a deed@‘for the Home-place. 

The answer then denité'that the defendant did agree 
to convey to Joseph in fee, at any time after Coulter or Cansler 
had conveyed to him; and stated, that “as faras he ever did 
agree with Joseph (and that was before the execution of the 
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deed to him by either sheriff,) was, that he would release, as 
stated in his original answer; but that he never did release his 
interest in the Home-place, though he always intended to do 
so, provided his money advanced in the purchase of those lands 
should be paid back to him, with a reasonable profit upon it.” 
The answer then stated, that the defendant was a merchant, 
and as such dealt largely with the Wiers, father and son, and 
bad many notes of theirs, but that he is unable to specify them, 
except that for $321 373; and as to that one he is unable to 
state the consideration, the date, or whether it was attested. 

Upon the hearing, all the exhibits annexed to the pleadings 
were read, and also another exhibit filed by the plaintiff, 
namely, the copy of a deed for the same lands, bearing date 
the 10th day of March 1827, made by Mr. Cansler, the sheriff, 
to the defendant, purporting to be under a purchase made by 
the defendant, on the 23d day of October 1826, under sundry 
executions against the estate of Joseph Wier, at the instance of 
Fullenwider and others. 

Numerous and voluminous depositions were also read on the 
hearing, many of which it is not necessary to set out at large. 

It was clearly proved and admitted on both sides, that the 
conveyances of the lands and slaves from Robert to Joseph, in 
1809, were frauduleat as against John Wier and his other 
creditors at that time. | 

John Coulter stated, that he was the sheriff of Lincoln, in 
1822; and that the executions of John Wier against Robert 
came to his hands, and that under them the tract of 333 
acres was parchased by the defendant in July; and that [130] 
at October Court following, the Home-tract, on which 
Robert and Joseph lived, supposed to contain about 1000 acres, 
was bid off by the defendant: that either at the time of the last 
sale, or when the deponent went to receive the money on it, 
that week, and certainly not later than January Court 1823, 
the defendant directed him to make the deed to Joseph Wier, 
saying, either that he had purchased for Joseph, or that he had 
transferred his purchase to Joseph Wier, but which was the 
particular expression, the witness did not recollect positively. 
The witness was positive, however, that, for the one reason or 


the other, the defendant then directed him to convey the 
Dev. & Bat. Eq., Vol. 1.—*9.] 
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Home-place to Joseph Wier: that said Joseph often called on 
him for a deed, which he could not make, for want of infor- 
mation as to the boundaries; and that while in prison for the 
felony, sometime in 1826, said Joseph sent for him and again 
requested him to execute the deed, whieh the witness declined, 
for his former reason; and that thereupon said Joseph said, that 
he would get his title papers from home, and make out the de 
scription, and witness promised that, when that should be done, 
he would make him a deed. The witness further stated, that 
at April Superior Court 1827—at which time the judgment was 
taken for the State upon the forfeited reeognizance entered in- 
to by Joseph Wier, in April 1826—the defendant applied to 
him for the first time to execute a deed for the Home-place, to 
him, the defendant: that witness declined doing so, replying 
that the defendant had never claimed the land, and had direct- 
ed him to convey to said Joseph, whereupon the defendant 
said, that said Joseph had nothing to do with the land, and in- 
sisted on having a deed; and that then the witness went him- 
self to see Wier, in the jail, and inquired what he must do, and 
was told by him to make the deed to the defendant, and that 
he, Wier, had nothing to do with the land; and that accordingly 
he immediately made to the defendant the deed of April 26th 
1827: that witness did not know the particular land, but ob- 

jected at first, that, according to the boundaries, much 
[131] more than 1000 acres would be conveyed; to which de- 

fendant replied, that it made no difference, as the bound- 
aries included the land he did buy. 

Michael Gocdson stated, that he witnessed a written instra- 
ment of release or transfer made by the defendant to Joseph 
Wier of the Home-place on Buffalo Creek, where Joseph Wier 
then lived: that it was read to Wier and the witness by the de- 
fendant, and executed in the defendant’s own store, in the year 
1822, as well as he can recolleet, and was for the land sold by 
Coulter, late sheriff, to defendant, under John Wier’s execution 
against Robert. 

The defendant did not cross-examine the last witness; but for 
the purpose of discrediting him, examined six persons to his 
character, all of whom spoke more or less to the impeachment 
of his moral character; and some of them explicitly stated, that 
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he ought not to be believed on oath, according to their know- 
ledge of his general reputation, unless supported by corrobo- 
rating circumstances. 

In answer to that testimony the plaintiff read the testimony 
of Joseph Green and Samuel Green. The former stated, that 
in 1827, several weeks before the sale for the forfeited recog- 
nizance, Goodson requested this witness to purchase a part of 
the land for him, as he said that he was not then able to do so 
himself, and that the witness Green expressed a doubt of the 
title: that Goodson then stated, that Joseph Wier had managed 
so as to get all the titles into his own name: that John Wier 
had judgment against the old man, and had the land sold, and 
John Hoke purchased it: that he, Goodson, was at the court- 
house during a Court, and Joseph Wier requested him to go 
with him to Hoke’s, saying, that Col. Hoke had purchased his 
father’s land, and was about to make a deed or relinquishment 
to him (Joseph) for the same, and he wanted Gdodson to attest 
it: that he went and. became a witness to an instrument of 
writing by which Hoke transferred his title in that land to 
Joseph Wier. - 

Samuel Green stated, that when the plaintiff made his pur- 
chase, the defendant made known his claim to the land; and 
that shortly afterwards, being in company with Goodson, this 
witness, Green, asked him, which of them he thought 
would hold the land, and Goodson replied, that he ex- [132] 
pected Henderson would: that he, Green, then mention- 
ed, that he understood that Hoke had two claims to it—one 
under Wilson’s purchase, and the other under a purchase made 
by Hoke himself, several years before: but Goodson replied, 
that Hoke had not that claim, but had given it up to Joseph 
Wier; for that at a time when he was in Lincolnton, Joseph 
Wier told him he was going to Hoke’s house, to lift a claim 


‘Hoke had on the land, and requested him to go and witness it: 


that they went together, and Hoke and Joseph had a settle- 
ment, and Mr. Hoke assigned his claim to Joseph Wier, and 
he, Goodson, became the witness to it. 

Henry Coulter, the sheriff of Lincoln, in 1826, 1827 and 
1828, mentioned in the pleadings, stated, that about 1826, he 
surveyed the lands for the defendant, and in company with 
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him; and that he embraced in the survey about 2250 acres, 
consisting of thirteen or fourteen tracts, including a tract of 
233 acres, that was granted to Joseph Wier: that this last men- 
tioned tract was not included by mistake; for that all the lands 
were surveyed as those of Joseph Wier, which Hoke had pur- 
chased from the witness at sheriff’s sale, in October 1826, 
under the executions of Fullenwider and others against Joseph 
Wier, and to enable the defendant to get a deed from the wit- 
ness under that sale, and not to enable him to get a deed from 
Cansler under any former sale: that they were several days en- 
gaged in the survey, and that Hoke spent one of the nights at 
the house of Joseph Gladden: that they first went to the house 
of Joseph Wier, for the purpose of examining his title-deeds to 
ascertain his titles and the boundaries; and that Wier’s wife 
produced her husband’s papers for their inspection; but he did 
not recollect them, nor whether Hoke took away any of them, 
or which. Tifis witness then stated positively, that the defend- 
ant did not set up any title to any of these lands under Robert 
Wier, except as derived ‘through Joseph Wier; and that his 
only claim at that time, was und@ the ‘sale of the land as Jo 

seph’s under Fullenwider’s Jexécution; and that he re 
[133] peatedly said, expressly,that the title was not in Robert, 

but in Joseph alone; particularly, that at one time, John 
Wier insisted to him that he would not get a good title under 
the execution against Joseph, because Robert, the father, had 
filed a bill in the Court of Equity against Joseph, for a con- 
veyance; to which the defendant replied, that his title could 
not be affected by that; for that he, Hoke, had before pur- 
chased Robert’s title, at sheriff’s sale, and transferred it to Jo- 
seph Wier; and that now his purchase under Joseph must make 
his title a good one. The witness further stated, that, accord- 
ingly, he executed the deed to the defendant, dated 10th March 
1827, in conformity with the survey and the sale under the 
executions against Joseph. 

The defendant examined the above-mentioned John Wier, 
to prove the deed from Robert to Joseph to be fraudulent; but 
neither party interrogated him to the conversation stated by 
Mr. Cansler: upon his cross examination by the plaintiff, he 
stated, that he came to Lincolnton after the sale in 1822, either 
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at the same or next Court, and there saw Joseph Wier, and in 
a short time went to the house of the defendant: that he seemed 
to be in a passion with Joseph, and abused him, and regretted 
that the witness had not come a little sooner, that he might 
have let him have the land instead of Joseph. The witness 
said, that Hoke then told him that he had just relinquished to 
Joseph the old place or Home-place, calling it sometimes by 
the one name and sometimes by the other; and also, that Jo- 
seph had paid or satisfied him for it, as he understood him. 

The defendant also examined Joseph Gladden, who was the 
witness to the deed of 1809, from Robert to Joseph Wier, to 
establish the fraudulent intent of it. On his cross-examination 
in that deposition, and on his original examination in another 
deposition taken by the plaintiff, he stated, that, while Cansler 
was surveying in December 1826, the defendant went home 
with the witness and stayed all night; and that during the 
evening, he, Hoke, took out a number of title-deeds, which he said 
he had received from Joseph Wier’s wife, and examined 
and read them, and interrogated the witness respecting [134] 
the lines, with the view of obtaining a knowledge of the 
boundaries of the tract commonly called Wier’s Home-place: 
that in looking through the deeds, the defendant, Hoke, took 
up a paper, and upon opening it, said immediately, “that he 
knew that paper, for it was in his own hand-writing, and was 
a release which he had given to Joseph Wier, for the Home- 
place, which he, Hoke, had purchased several years before, 
under an execution against Robert Wier.” The witness further 
stated, that he and the defendant had just previously been con- 
versing about the suit in equity instituted by Robert Wier 
against his son Joseph; and that when Colonel Hoke stated the 
nature of the instrument he had given Joseph, and which he, 
Hoke, then said he had in his hands, the witness remarked to 
him, that Joseph could have defended himself on that title, at 
any rate; for he expected there was no fraud in that; and Hoke 
replied, that there was no fraud in that title, and fully sanc- 
tioned the witness’s inference. The witness further stated, that 
he was confident that the conversation and release spoken of 
related to the Home-place; and that the defendant expressly 
mentioned it as having been bought by him under John Wier’s 
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execution, an sferred to Joseph by the deed or release, 
several years before; and that he then claimed Joseph’s title to 
the land derived through that release by virtue of the purchase 
under the execution against Joseph shortly before. To inter- 
rogatories on the part of the defendant, the witness stated, that 
he did not recollect that he knew at that time, that the defend- 
ant had purchased the two tracts on Muddy Fork and Suck 
Fork; but that, although he did not read the deed himself, he 
could not be mistaken in supposing it to relate to the Home- 
place, and not to these two tracts, because they only talked 
about the Home-place, and no other. 

Mrs. Wier, the widow of Joseph, stated, that about Christ- 
mas 1826, the defendant came to her house, in company with 
Mr. Caneler, and informed her, that he was about to survey 
the land which he had purehased as her hnsband’s lands, a 

little while before, in order to get the sheriff’s deed: 
[135] that he said, if he thought her husband would get clear 

of the prosecution, be would let him have the land again 
as he had once done; but that he was then about to take pos 
session of the land, though he would not hold it for what he 
had paid for it, but wonld satisfy her and her children for it: 
that he then told her, her husband direeted bim to call on her 
for his title papers, that were in a certain drawer; and she ac- 
cordingly delivered to him several bundles, some of which he 
took away; but which in particular she did not state, as she 
was illiterate. To an interrogatory, by the defendant, whether 
she did not know that he had bought the Suck Fork and 
Muddy Fork tracts, and released them to Joseph Wier, for the 
negro boy Anthony, she replied, that she did not know of any 
sale of those two tracts; but that her husband had told her that 
the negro was mortgaged for the Home-place, which was sold 
to Hoke, under John Wier’s exeention against Robert: and to 
another interrogatory by defendant, whether he did not tell 
her, when he was surveying the land, that he had first bought 
Robert’s title, and then Joseph’s, and that under both he must 
hold it; she replied, that she did not recollect such conversa- 
tion: she then stated, that Hoke then told her that Robert 
Wier’s title, (then set up by him in his bill against her hus- 
band,) was of no account, and that he, Hoke, would hold the 
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land under Joseph’s title; for that he had before bid off the 
land (when sold as Robert’s,) for Joseph, and had made Jo- 
seph a title to it; or that he had bid off the land, and let Joseph 
have it; the exact expression the witness could not positively 
state, though she thought the latter were the defendant’s words. 

Rebert Williamson stated, that he had twe conversations 
with the defendant. In the first, the defendant, after remark- 
ing that he never made anything by buying at sheriff’s sales, be- 
cause he gave up his purchase, said, that he had bought Wier’s 


"land, but had given it up again; and witness understood the 


defendant to mean, all the Wier lands which he had parchased: 
that this conversation certainly occurred after 1822, but in what 
particular year he could not state. Ina second inter- 
view, (which took place after the defendant took the [136] 
slave Anthony into possession,) the witness applied to 
the defendant to release to him two tracts of land which Joseph 
Wier had sold to the witness, and that Colonel Hoke informed 
him that he had not bought those lands in any of his purchases; 
but he professed a willingness to release, if witness wished for 
greater security; and at the same time said, that Joseph Wier 
had satisfied him, or he was satisfied, for all the land he had 
‘bought, by a negro sold or mortgaged to him by Joseph. 
William J. Wilson stated, that after the yéar 1822, and as 
he thinks, in 1825 or 1826, the defendant informed him, that 
he had given up te Joseph Wier the purchases he had made at 
sheriff’s sale of the lands of his father Robert. The defendant 
regretted having done so, as they were so dishonest and trouble- 
some, that, if it were to do again, he would not give it up, un- 
less the family would leave the State. The defendant referred 
to the Home-place, as the witness clearly understood him. He 
could not say that he then knew that the defendant had pur- 
chased the two other tracts; but if he did, and if they were 


"alluded to at all, the Home-place was also mentioned, and the 


one particularly meant by the defendant, and understood by 
the witness, as having been given up to Joseph Wier for Ro- 
bert Wier; and Joseph or his family were then living on that 
place; and the defendant said, that he once had it in his power 
to remove the Wiers, but could not do so now, because he had 
given up the land, as before stated. To an interrogatory by 
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the defendant, whether he then knew that the defendant had 
given Joseph Wier a release for the other two tracts, he re- 
plied, that, at the time of the conversation, he did not, as he 
thought, know it, but at the time of giving his deposition, (No- 
vember 29th 1832,) he did know it, and that it was produced 
on a trial at law between these parties, for the land now in dis- 
pute. 

Benjamin 8. Johnston stated, that he was the deputy sheriff, 
who sold to Wilson under his own execution: that the two 
tracts are distinct and several miles apart: that he had no recol- 

lection whether they were sold separately or together; 
[137] but that it was his practice to sell each tract by itself, 

unless there were particular circumstances or directions 
to the contrary; and he did not remember any such: that he 
made a return of the sale of both for one sum, and thought, 
that if they had not been sold together, he would have setwout 
the price of each; but he could not say how the fact was. 


Badger, for the plaintiff. 


Devereus, for the defendant. 


Rurri, Chief Justice, after stating the pleadings and proofs 
as above set forth, proceeded as follows:—The object of the 
original bill is to set up the contract between the defendant 
and Joseph Wier; and, on the footing of it, to have a decree 
for a conveyance from the defendant of the title derived by the 
defendant under the deed made by Coulter. The equity is 
founded on the existence and validity of the alleged contract, 
and the destruction or suppression of it by the defendant, with 
or without the privity of Joseph Wier, with the intent to de- 
feat the claim of the State on the forfeited recognizance, and to 
the prejudice of the plaintiff’s rights as a purchaser under the 
State’s execution. 

In the case supposed by the bill, there can be little hesita- 
tion in pronouncing the equity asserted by it, to be sound. 

The answer admits the facts, upon which the plaintiff’s title 
rests, respecting the recognizance and the proceedings upon it, 
to be true, as stated in the bill. Although the answer does not 
raise the question, nor was it brought forward in the argument, 
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yet the Court does not think it proper to overlook the doubt 
that might be stated, whether Joseph Wier had such an interest 
as could be affected by the lien and be sold under the execu- 
tion. The Court is of opinion that he had. 

We think it clear, that the interest of a purchaser at sheriff’s 
sale, who has paid his money, but not taken a deed, is a trust 
estate, within the act of 1812. The whole equitable 
interest is in him, and he has a right to call fora con- [138} 
veyance to himself at any moment. Such an estate it is 
the policy of that statute to make available to the owner’s 
creditors. The purview of the act is to treat the keeping of 
the legal estate, by a debter, out of himself, and in a trustee 
for him, and for him alone, as a fraud upon his ereditors. It 
is therefore to receive a construction, liberal and beneficial to 
creditors, by extending it to every case in which the legal es- 
tate is a naked one, and the whole beneficial interest is in the 
party or parties against whom execution is sued. As there is 
no third party in interest, there is no possibility of injury to 
any one. Although a purchaser at sheriff’s sale of the estate 
of a former purchaser at a like sale, gets, by force of the act, a 
legal title, by the deed, simply, of his immediate vendor, with- 
out any deed from the sheriff who first sold, yet that is the 
effect of the express words of the statute, and is a consequence 
which furnishes no just argument for a construction, which 
would take a case out of it, that falls both within its words and 
policy. Probably the cases immediately in the contemplation 
of the legislature were trusts, honest in their creation, and 
plainly expressed in the deed by which the trusteg gained his 
estate. In that case the rights of the cestus que and trus- 
tee both appearing on the same instrument, th r could 
not assert his title, without showing that of the former. As 
_ that would be the whole beneficial interest, and be at all times 
obviously seen, the sale of it might well be treated as the sale 
of the land itself as against the trustee. But the act is not con- 
fined to such express trusts, in its words. The phraseology ex- 
tends it to all cases in which any other person is in any man- 
ner or wise seised in trust for him or them against whom exe- 
cution is sued; and thus includes the cases of a declaration of 
trust by a separate and subsequent instrument; of a sale by ar-~ 
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ticles where the vendee has paid the purchase-money and done 
all the acts on his part to be performed; and of resulting trusts, 
where the purchase-money is paid by one person and the deed 
executed to another, and the like. These cases are within the 

mischief against which the act provides as well as with- 
[139] in the letter of the law; and an execution runs against 

the estate of the owner of the entire valuable interest, 
without injury to others, and with as little prejudice to his own, 
as in the case of express trusts. They may, indeed, present 
difficulties to the purchaser in respect of getting evidence at 
law to estabiish the trust, and also in showing it to be of that 
clear and explicit kind, on which alone, perhaps, a Court of 
law would be inclined to act, without resorting to the implica- 
tion of it, from refined equities. But those difficulties do not 
prevent the estate of such a cestui que trust from being seized 
and sold on execution, though they may render it necessary 
that the purchaser should come into a Court of Equity for the 
discovery, declaration, and establishment of the trust, and ofa 
permanent evidence of it, on which his legal title depends. To 
that end there weuld seem to be a jurisdiction here to decreea 
conveyance from the trustee, where the trust is not express, as 
the most simple, durable, and permanent muniment of title— 
one which the trustee, after the establishment of the trust, and 
the purchaser’s ownership of it, could not, in good conscience, 
refuse to give. We need not embarrass this inquiry with the 
difficulty of a technical kind, whether the sheriff who sold 
ander the first execution, or the defendant in that execution, be 
the trustee. The legal estate is in neither, after a sale of the 
land for th®@ebt of the cestui que trust. The object is not to 
get the legaestate, but to get legal and accessible evidence of 
it. Ifthe deed of Coulter, therefore, be not indispensable to 
the legal estate, it is convenient, necessary and proper, and, in- 
deed, the only means known to the jaw to establish conclusively 
at law in respect of land, that the first sale was in fact made 
and the purchase money paid. Had not Coulter made a deed 
to the defendant, and would not make one to a second pur- 
chaser, qualified to demand it, by having a deed from the 
sheriff, who was his immediate vendor, it seems to us that the 
purchaser would be entitled to a decree for such a conveyance, 
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as a link in a clear paper title. Here he has made a deed to 
the defendant, which was executed before the plaintiff pur- 
chased, and therefore, apparently at least, vests the legal 

title in the defendant. Whether there is a jurisdiction [140] 
in the Court of Equity to decree a conveyance by a pur- 

chaser at sheriff’s sale, who gets his deed from the sheriff after 
the land so purchased by him had been sold under an execu- 
tion against himself, it is unnecessary to say. Itis not easy, in 
ordinary cases, to see the utility of a deed from the first to the 
second purchaser under such circumstances. 

But in the present case, the jurisdiction rests on other 
grounds. The defendant has the apparent legal title, and the 
plaintiff is in possession. The plaintiff does not claim under 
an execution against this defendant, but against another per- 
son, to whom, it is alleged, the defendant sold the land. That 
contract of sale is disputed, and the defendant is charged with 
its spoliation or suppression. The plaintiff comes to establish 
those facts, and being in possession—supposing it to be ona 
legal title—to be protected against a deed taken by the de- 
fendant in fraud of the contract made.by him with Joseph 
Wier, and of the title now vested in the plaintiff, under which 
he may be harassed at law from time to time. In such a case, 
the jurisdiction to give relief by calling in the deed or decree- 
ing @ conveyance, is as clear, we think, as that for establishing 
the contract of sale to Joseph Wier. 

If a purchaser of the defendant’s interest, under execution, 
could have called on Coulter, in equity, for a deed, so may a 
purchaser of the land, at execution sale, as the property of the 
defendant’s assignee. If the defendant assigned@his interest 
absolutely, to Joseph Wier, and received the Consideration 
money, so that, as between themselves, the defendant had no 
valuable interest in the land, it was liable to Wier’s creditors, 
upon the same principles upon which, before the assignment, 
it would have been liable to the defendant’s. Wier was then 
the sole custui gue trust; and the Court cannot, in executing a 
statute for the benefit uf creditors, stop at the first use, as was 
done with respect to the st. 27 Hen. 8, and thus put it in the 
power of debtors to render ineffectual a remedial law, and 


elude their creditors. 
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The decision, then, must depend upon the merits of 

[141] the case, as shown by the proofs; whether there was a 

contract between the defendant and Joseph Wier, where- 

by the equitable title of the lands became vested in the latter, 

and so continued, in respect of his creditors, up to the day on 
which he acknowledged his debt to the State. 

In considering the case, the Court is relieved from any diffi- 
culty that might be raised on the statute of frauds, either as in- 
validating a parol contract between the defendant and Joseph 
Wier, or in precluding the defendant from insisting on the 
statute at the hearing, because it is not relied on in the plead- 
ings. The bill is understood as charging the specific agree- 
ment, on which the relief is sought, as a written agreement; 
although it also charges many parol declarations. Those dec- 
larations are charged to be of such a nature as presuppose & 
written contract, or are consistent with the existence of such 
an one. The defendant could not, therefore, have availed him- 
self of the statute; and the Court, upon these pleadings, can 
only regard the evidence of such declarations as refer to a 
written instrument, as being proof of its existence, and must 
treat the rest as merely tending to sustain the credit of the 
witnesses who depose to such an instrument. 

The answer denies directly and peremptorily, more than 
once, the agreement charged in the bill. It is a part of the law 
of evidence in this Court, that such a denial is a bar to relief, 
unless disproved by two witnesses, or by one and such colla- 
teral circumstances in corroboration as show that the single 
witness is credible, and has, in fact, deposed to the truth in the 
particular case before the Court. But if there be two witnesses, 
or only one, and he sustained by incidental circumstances, 
clearly established, which leave no fair doubt in the Judge’s 
mind, that the witness has, in fact, told the truth, then there is 
evidence which preponderates; and the most positive and un- 
equivocal statement of the answer—coming, as it does, from 
an interested person—must yield to the opposing depositions 
of the disinterested witnesses or witness. The Court is then 
bound to determine according to the actual convictions pro- 
duced by all the testimony and circumstances, taken together. 

Of the existence of a written instrument in this case, wheree 





JUNE TERM, 1835. 


Henderson v. Hoke. 








by the defendant sold and conveyed the land in dispute, [142} 
or assigned his interest in it, in 1822, to Joseph Wier, 

there is direct evidence given by Michael Goodson, who de- 
poses, that he heard the defendant read it to Wier, and that he 
attested its execution. He does not profess to give its contents, 
but in those general terns; nor does he state, whether it was in 
form a deed, or not; nor the consideration expressed in it; nor 
that upon which it was, in fact, founded. This is a single wit- 
ness to the fact of its exeeution, and the only one, also, who 
speaks of its contents from personal knowledge. 

If the effect to be given to the testimony of this witness de- 
pended entirely upon his credit, estimated by the evidence to 
character, on the one hand, and on the other by that of his con- 
sistent declarations to the two Greens, it might not be deemed 
safe, by any tribunal, to found an adjudieation on it. Those 
declarations raise a presumption, that he may have spoken the 
truth in his deposition. But that, at most, only rebuts the con- 
trary inference from bad character. Something more is neces- 
sary—something in the admissions of the defendant, of his 
veracity, in this particular instance, or of such other acts of the 
defendant as are consistent with the narrative of the witness, 
and inconsistent with its falsehood. If other witnesses had seen 
the deed, for instance, or if the defendant were to declare ex- 
pressly, that he made such a deed, and such declarations were 
clearly proved; such evidence would satisfy the rule of this 
Court, and ought to satisfy every Court; because no better 
proof of a lost or suppressed writing can be made. 

Here, looking at the proofs judicially, and without any 
knowledge of the parties or witnesses, the Court cannot but 
say, the requisite additional evidence abounds. 

To the witness Gladden, the defendant made such declara- 
tions, under circumstances that rendered them peculiarly im- 
pressive on the witness, and gave them great weight with the 
Court. With the paper in his hand, he declared it to be a re- 
lease from himself to Joseph Wier, for the Home-place, which 
he had then lately bought as the property of Joseph 
Wier. The witness did not read the instrument, nor [143] 
does he say that the defendant read it tohim. But he 
states what is tantamount. The defendant professed to know 








EQUITY CASES. 





Henderson v. Hoke. 








the paper perfectly, as soon as he saw it, saying, that he had 
himself written it: he had it then before him, and claimed title 
under it, as by it those lands became vested in Joseph Wier. 
This witness is unimpeached, and is, indeed, the defendant's 
own witness. His testimony establishes the written contract 
charged in the bill, independent of Goodson’s evidence, and 
consequently sustains the credit and veracity of that witness. 
He also proves, that the defendant had the paper in his cus- 
tody, in December 1826, and then set up title under it. The 
defendant suggests, that the paper of which he spoke was a re- 
lease for the other two tracts: and that, as Gladden did not see 
it, he might be mistaken as to its nature. But the witness is 
positive as to the defendant’s words, that it was a release for 
the Home-place. Besides that, he says, that from the collo- 
quium, that tract must have been referred to, and no other. 
Under the paper then spoken of, the witness, according to his 
understanding of its contents, as represented by the defendant, 
inferred, that Joseph Wier could have successfully defended 
the suit brought by his father against him for the land which 
the defendant had bo1ght as Joseph’s, and that inference was 
expressly sanctioned by the defendant. Now although Robert 
Wier claimed in his bill, both the Home tract and that on 
Muddy Fork, yet the defendant had not purchased the latter tract 
as Joseph’s: he then set up no claim to that tract, and it is not 
embraced in his deed from the sheriff. That deed conveys 
only the Hume-place, or what the defendant claimed as the 
Iloine-place. The relase must therefore have extended to that, 
and to that only. Indeed, the only claim then asserted by the 
defendant to the Home-place, was by virtue of the purchase of 
it as Joseph’s; and for that reason, it then concerned the de- 
fendant to establish Joseph’s title to it to be good. The Home- 
place was sold under the execution of Fullenwider and others, 
but not the other tracts. The defendant does not rely on nor 

state that title in his answer: probably, because he has 
{144] discovered, that those judgments were posterior to the 

recognizance. But during the survey, he claimed only 
under the execution sale of Joseph; which explains why the 
tract of 233 acres, which had been granted to Joseph, was in- 
cluded in that survey, and in the deed which Cansler made on 
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the 10th March 1827: that the defendant then asserted thas 
claim only, is sworn to by Gladden, by Mrs. Wier, and strong- 
ly by Cansler: and is to be inferred from a document exhibited 
by the defendant, which is more to be relied on than the recol- 
lection of all the witnesses. The defendant purchased the land 
as Joseph’s on the 23d of October 1526; on the same day Wil- 
son purchased the same land as Robert’s. After the survey, 
and so immediately after it, that every thing must have been 
fresh in memory, the defendant purchased from Wilson, and 
took the instruments of the 19th of January 1827, in which 
Wilson transfers to the defendant his right to “the 800 acre 
tract on Buffalo, where Robert Wier now lives, and where Jo- 
seph Wier did live, which Colonel Hoke now claims as the 
property of Joseph Wier, under a purchase made in October 
last, at sheriff’s sale.” It is not easy, with this document be- 
fore us, and with the concurring testimony of so many wit- 
nesses, to admit a possible doubt, that the defendant’s only 
claim to the Home-place was then under Joseph; and that the 
release to Joseph, which he then had in his hands, was not for 
the Home-place, and no other. Mr. Cansler states, that during 
the survey, the defendant, in reference to the same suit, be- 
tween Robert and Joseph, insisted that the title of the latter 
was good, by means of the defendant’s own transfer to him of 
his father’s right; and that, consequently, the defendant’s title 
to the same lands, under Joseph, must also be good. He traced 
his title to each witness in the same way; and tle only differ- 
enee between his statements to them, respectively, is, that he 
left the one to infer, naturally, that his transfer was in writing, 
and to the other he expressly stated that fact, and actually 
showed him the paper, which he said was the deed. The de- 
fendant insists that there was no release, because it was 

not seen by Cansler, through whom, the answer states, [145} 
the defendant derived the possession of Joseph Wier’s 

papers. But that fact, from which the inference is deduced, is 
contradicted by the witnesses. Oansler and Mrs. Wier prove, 
that she delivered the deeds to the defendant himself, when 
they began the survey; and Gladden proves, that the defendant 
had them during the survey, at his house, in the absence of 
Cansler. No doubt, Cansler used such deeds as were useful 
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for the purpose of discovering the lines, and afterwards return- 
ed those to the defendant. It is not probable, that the de- 
fendant would deliver to him any deed or paper that was not 
necessary for that purpose. Hence Cansler does not seem to 
fave seen any release whatever; though the defendant admits 
that one for the Suck Fork land was among the papers. 

If to this direct evidence of the existence of the instrument, 
be added the general conversations with Mr. Williamson and 
Mr. Wilson, to the latter of whom, the defendant pointed 
particularly to the residence of the Wiers; the testimony of 
John Wier, that in a short time after the defendant purchased, 
he told the witness, that on that very day he had transferred 
this land to his brother; the testimony of Coulter to repeated 
declarations to that effect, both by the defendant and Joseph 
Wier; and, superadded, the admitted fact, that although the 
defendant took his deed from Cansler, under the sale of Octo- 
ber 1826, on the 10th of March 1827, he yet took the deed 
from Coulter under his purchase of October 1522, on the 26th 
of April 1827, and never applied for it until that day, when 
the State was taking judgment against Joseph Wier, under 
which the land of Joseph Wier might be sold. The direct tes 
timony is so entirely corroborated as to establish conclusions, 
not to be refuted by the denials or explanations of the answer, 
upon any just principle for weighing evidence by a judicial or 
other mind. 

Upon it the Court must declare, that the written agreement, 
between the defendant and Joseph Wier, for the Home-place, 
purchased by the defendant in October 1822, must be estab- 
lished, as the same is charged in the bill; and that it after- 

wards came into the hands of the defendant himself. It 
[146] follows, as the defendant refuses to produce it, and 

denies that it ever existed, that the defendant must be 
held to have suppressed or destroyed it. 

It is probable that Joseph Wier voluntarily surrendered the 
instrument, and concurred in the purpose of suppressing. it. 
The motive of each of those persons for the act is obvions 
enough, Until the State was about to take judgment on the 
recognizance, in April 1827, the defendant was not aware that 
his title under Joseph could be invalid, and therefore asserted 
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that, and that alone, to be his title. But when the lien of the 
recognizance was discovered, it then became important that the 
defendant should make out a title without deducing it through 
Joseph. To the latter it was immaterial, as he was to lose the 
land at all events, whether the defendant or the State held it. 
But his wife proves a circumstance, calculated to produce in 
his mind @ strong bias towards the defendant. She says, the 
defendant informed her, that if her husband should get clear, 
he would let him have the land again, as he had once before 
done; and, at all events, if he held the land, he would not do 
so at the price he had given, but would make satisfaction to 
herself and the children. In this state of the affair, the de- 
fendant applied to Coulter for the deed, and Joseph Wier 


_ sensented to the execution of it, although he had, but a short 


time before, asked the sheriff to make the deed to himself. The 
rescinding the contract, (if it can be called rescinding,) without 
consideration, and under such circumstances, would be mani- 
festly in fraud of the State; and would, in this case, be alto 
gether inoperative, as the recognizance constituted a lien which 
would render a bona fide sale by Wier void. Whether the de- 
fendant has destroyed or withholds the contract, with or with- 
out the privity of Wier, is not, therefore, material. It is suffi- 
cient, if it be suppressed, without regard to the intent of that act. 
It is insisted, however, that there is no proof of more than an 
executory agreement, which is not binding, unless there was a 
valuable consideration, of which there is no sufficient evidence. 
If this were an ordinary bill for specific performance, 
and depended solely upon the sufficiency of the conside- [147] 
ration to make the agreement effectual against the de- 
fendant as the contracting party merely, and without reference 
to his claim under Wilson, we think the evidence fally sufficient. 
It is unquestionable that the defendant, about the period of the 


transaction, received the slave Anthony from Joseph Wier. 


The defendant admits, that he first took him in pledge for some 

debt, and afterwards, in March 1825, took an absolute bill of 

sale in satisfaction of the same debt. The debt is stated in the 

answers to have been for the prices of the two other tracts of 

land, and the balance due on a bond, for $321 374, on which 

$145 had been paid: that is, $392 373, without any previous 
Dev. & Bat. Eq., Vol. 1.—*10.] 
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interest. But the bill of sale states the consideration to be the 
precise sum of $321 37}, the amount of the bond without de- 
duction, though $145 had been paid on it. The account of the 
defendant of the manner of paying for the slave is therefore 
altogether unsatisfactory. But that bond cannot be taken for 
granted, without some proof; and there is no proof of its exist- 
ence, nor of any debt from Joseph Wier to the defendant, nor 
of any dealings between them, except for the lands; and the 
balance due for all the lands, after a payment of $145, would 
be $282; which, with the accruing interest, may have consti- 
tuted the debt of $321 374. This is consistent with the testi 
mony of the witnesses. Mrs. Wier says, that the negro was a 
payment for the Home-place; Mr. Williamson, that he under- 
stood him to be a payment or security for the money due for 
all the land; and John Wier, that, at the day of the eontract, 
he understood from the defendant, that his brother had setiled 
for the Home-place. This is affirmative evidence of some satis- 
factory price in general terms; though as to the particulars, it 

is not precise. But the want of precision is fully sup- 
[148] plied by another fact, already found upon the evidence. 

The defendant stands before the Court upon this part of 
the case, as a spoliator, against whom everything, that may be 
presumed, is to be presumed. Although the eonsideration need 
not be expressed in the agreement, it is generally expressed, 
and must be supposed to have been in this. The contrary not 
being shown by the defendant, it is a presumption of fact from 
the course of business between man and man, and from thead- 
mitted dealings between the parties, that Joseph Wier reim- 
bursed or secured the money advanced by the defendant: other- 
wise, the defendant would neither have released nor authorized 
the sheriff to convey immediately to Joseph Wier, but would 
have retained the title as a security. 

But it is urged in argument, that, if the slave was the price 
of the land, he was not the property of Joseph, but of Robert 
Wier, and that the defendant derived a good title to him under 
the latter. 

That, if true, could not affeet the contract, for the defendant 
paid nothing to Robert, who, as between them, may have 
voluntarily made good his son’s contract. The defendant has 
aot been disturbed in his enjoyment. — 
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It is said, however, that in law, the purchase of the land 
enured to Robert, whose slave went to pay for it; at least, in 
respect of Robert’s creditors. And it is contended, that the 
land was consequently liable to Wilson’s execution. 

It might be questioned, whether the defendant can be allowed 
that argument. It is inconsistent with his own answer, in 
which he affirms, that the slave was not the price of this land, 
but the payment for other debts. 

But yielding the position, that the negro was the price, it is 
not perceived how it can help the defendant. It is admitted, 
that the deed of 1809 was fraudulent, and that the land was 
liable to Robert Wier’s creditors. But it was once sold for his 
debt in October 1822, and bought by the defendant. It could 
not be sold again by another creditor, unless Robert reacquired 
it. That the defendant’s counsel insists he did, because the 
slave belonged to him. 

If one person buys an estate for another, and with his [149] 
money, the trust certainly results to him who advances 
the price. But this is not a case of that sort. There is no evi- 
dence that Joseph bought for his father. It is not even alleged 
in the father’s bill against the son, which sets upa different 
title to the land; and all the witnesses prove, that this defend- 
ant stated Joseph, and not Robert, to be the person to whom 
and for whose benefit he transferred the land. 

But what is the proof that the slave belonged to Robert, and 
tot to Joseph? The allegations of the father’s bill and the pro- 
ceedings on it are not evidence against the parties to this suit, 
unless the defendant has made them so, as against himself, by 
taking a subsequent release of the slave from Robert. But if 
they were, that bill states Anthony to have been a part of the 
joint property of Robert and Joseph, and that the latter had 
sold him; and the bill claims that he shall be considered a part 

-Of the son’s share, and thus affirms the sale. 

If the negro is to be regarded simply as a part of the property 
fraudulently conveyed in 1809, then he was not the property of 
the father, in the sense now insisted on. As between the father 
and son, he belonged to the son. As against the father’s credi- 
tors, he remained the father’s. The donor’s creditors can re- 
sort to the property fraudulently conveyed. That, and not 





EQUITY CASES. 


Henderson v. Hoke. 








what he got in exchange for it, by the donee, is the fund for 
the satisfaction of the creditor. If a debtor conveys property 
upon a secret trust for himself, and to the intent that the donee 
shall change its character and invest it in other property, 
doubtless the fund, of whatever it may consist, may be reached 
in equity; for the donee is but the donor’s agent and trustee, 
and the purchase is made for the donor. But when the con- 
veyance is made to the intent that the donee shall have the es- 
tate, and he asserts his title, both against the donor and his 
creditors, and deals with the property as his own, and witha 
part of it buys an estate, the creditor cannot take that estate at 
law; for that would be to give the creditor both the thing frau- 

dulently conveyed and that exchanged for it. If Joseph’s 
[150] title to the negro was not good under the deed of 1809, 

Wilson’s remedy was, in this aspect of the case, against 
the negro, and not against the land. Joseph’s title to the land 
was derived from this defendant; and as against Robert Wier 
and his creditors, the defendant’s transfer was equally good, 
with or without a consideration moving from Joseph. 

There was therefore no trust for Robert Wier in this land, 
which rendered it subject to Wilson’s execution; and no estate 
was acquired under his sale, even if he, a creditor in 1826, 
could impeach the deed of 1809. 

It may be said, that the question upon that title is a legal 
question, and ought not to be decided here. That would be 
true, if the object of the bill was to try that question. But it 
is not. The plaintiff seeks a discovery and declaration of & 
trust attached to the title derived under Coulter’s deed, which 
is apparently the legal title. It is the defendant who brings 
forward the deed from Oansler as a bar to the relief by a de- 
cree fora conveyance. To every bill to enforce a trust the 
owner of the legal title must be a party; and so far the Court of 
Equity must judge of it and determine in whom it is. If the 
plaintiff relies on his title as a legal title, then his relief is at 
law; but if he establishes a trust, and attaches it to a particular 
estate, apparently vested in the defendant under a conveyance 
which purports to convey a legal title, it will be different. The 
subject is then one of equitable jurisdiction, and the Court 
must see which is the legal title, in order to determine whether 
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the trust can be supported, as arising out of it, or must fail, as 
arising out of a detective legal title. This case furnishes an 
example of both sorts. The defendant included in this deed 
from Coulter 233 acres of land which never had belonged to 
Robert Wier, but belonged to Joseph, under whom the plain- 
tiff purchased and took a deed. Again, the plaintiff alleges, 
that Wilson bought both tracts at once, and therefore, that the 
sheriff’s deed is void. Now those are questions purely at law, 
and do not fall within the cognizance of this Court. The plain- 
tiff does not seek relief in respect of the 233 acres, because he 
has a trust, and the defendant the legal title; but he seeks to 
set aside that deed, because it did not convey the legal 
title. But in respect of the Home-place, the relief sought [151] 
by the plaintiff is upon equitable grounds, which entitle 
him to a conveyance from the defendant, if the estate on which 
his equity attaches be that on which the defendant would hold 
the land in the judgment of a Court of law. If that were the 
only estate claimed by the defendant, the relief would be un- 
doubted. We think he cannot defeat it by merely taking 
another deed from a stranger. He may bring forward another 
title, and if it be the true and better title, the relief may be de- 
feated; because the alleged trust did not arise out of it, and it 
may be, cannot be made to attach to it through the fiduciary 
character of the defendant. But if a party defendant does 
bring forward such a title for this purpose, he must not expect 
it to be a bar to an equity, unless it be truly a distinct, good, 
legal title. That point must be determined in the cause, before 
the plaintiff can be turned out of Court. In England, it is 
probable that it would be sent to law upon an issue or a case; 
bat that would be by an order in the cause, and because the 
Chancellor does not choose to encumber himself with a ques- 
tion on which he can get advice from those within whose pro- 
vince it more particularly falls. In this State that practice has 
never prevailed, and would be ridiculous, as the same persons 
are the Judges in both Courts. As it is clear, therefore, upon 
the pleadings and evidence, that the sale under Wilson’s exe- 
cution passed nothing, the title set up by the defendant under 
it cannot stand in the way of the plaintiff’s relief. 

There must be a decree for the plaintiff, that the defendant 
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convey to him in fee, with special warranty against himself, 
and those claiming by, through, or under him, by deed to be 
approved by the Master, all the lands (except the tract of 233 
acres, mentioned in the pleadings as having been granted to 
Joseph Wier,) which were conveyed by the sheriff Coulter to 
the defendant, and which were also conveyed to the plaintff by 
the sheriff Cansler, as in the pleadings mentioned, and stated 
in the deeds of Coulter and Cansler, which are exhibited; and 
that the defendant pay the costs. 


NOTE.—The subject discussed in this case, of what interest of a debtor may 
be sold under an execution by force of the act of 1812 (Revised Code, ch. 45, sec. 
4 and 5) has been repeatedly before the Court. It was examined with much 
ability by Hznperson, C. J. in the case of Harrison vs. Batile, 1 Dev. Eq. 537, 
and again by Rurriy, C. J. in Pool vs. Glover, 2 Ired. Rep. 129, in which it was 
held that where a debtor conveyed his land to a trustee in trust to pay debts, 
his resulting trust therein, might be sold under execution, even before the day 
when, by the terms of the deed, the trustee was authorised to sell his legal in- 
terest. See also Thorpe vs. Ricks, post 618, and Davis vs. Evans, 5 Ired. Rep. 
525. But in the case of Battle vs. Petway, 5 Ired. Rep. 526, it was decided that 
the act of 1812 was not intended to embrace any case, in which the trustee 
could not voluntarily convey to the debtor the legal estate, without incurring s 
breach of trust to other persons, with whose interests he was also charged; or 
where the court cannot decree a conveyance of the legal title at the suit of the 
cestui que trust. So, where the vendor of land retains the legal title as a se- 
curity for the purchase money, and a balance remained due, the vendee has not 
such an interest as is liable to execution under the act, so as to divest the legal 
title of the vendor. Badham vs. Coz, 11 Ired. Rep. 456; Frost vs. Reynolds, 4 
Ired. Eq. 494. Again, it was held in Nelson vs. Hughes, 2 Jones’ Eq. 33, that 
the act in question did not authorise the sale under it of equitable rights merely, 
but of equitable estates only. Hence the right to have it declared in a court of 
equity that one has made an election to give up his own property or is bound to 
do so, or to forfeit a legacy, and to ask for a decree converting him into a trus- 
tee, is not the subject of a sale under execution. Nor is the right to ask fors 
decree converting one into a trustee for another, upon the ground that the land 
was purchased with the money of the latter, and for his use, the subject of a sale 
under exection. It will be seen that this last proposition seems to be at vari- 
ance with what is said arguendo in the principal case, that ‘resulting trusts, 
where the purchase money is paid by one person, and the deed executed to 
another,” are within the statute. Perhaps the cases may be reconciled by hold- 
ing, that where the person who takes the legal title does not dispute the trust in 
favor of him who pays the money, it is within the statute, but not where he 
claims adversely from the beginning, so that the court has to ascertain and de- 
clare the trust. See, further, Thompson vs. Parker, 2 Jones’ Eq. 475, and the 
case of Camp vs. Coz, 1 Dev. & Bat. Rep. 52, and the note thereto in the second 


edition. 
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As to the question relative to the aid which a court of equity will give toa 
under execution, see the case of Thigpen vs. Pitt, 1 Jones’ Eq. 49, in 
which it was held (Nasu, C. J. dissenting,) that where a debtor makes a con- 
veyance of land with intent te defeat his creditors, and they proceed to have the 
land sold, treating the conveyance as void under the statute of 18th Eliz. (Re- 
vised Code ch. 50, sec. 1,) one, who becomes a purchaser and takes a sheriff’s 
deed, has no right to call on a court of equity to have the fraudulent deed brought 
in and cancelled upon the ground of removing a cloud from histitle. It is con~ 
ceded by the court, that the creditors had a right before the sale to call upon 
the court to remove the cloud, in order that the property might sell at a fair 
price, but it is contended that after the creditors had proceeded to sell at law, 
the purchaser who succeeded to their rights must go on at law, and had no fair 
claim to call upon the court of equity for its aid. 





ANDREW ALLISON et al. Ex’rs. of RICHARD ALLISON v. MILTON [152] 
CAMPBELL, Admr. of WILLIAM ALLISON, et al. 


The jurisdiction in lunacy is strictly territorial; and a Court of Equity in this 
State can neither charge his land in another, nor its proceeds in the hands of 
his heir here, for his support. 

The estate of a lunatic cannot be subjected for his support, by process either 
against him or his heirs; but cam only be administered by an order of the 
Court having jurisdiction in cases of lunacy. 


The case made upon the pleadings and proofs was, that the 
testator of the plaintiffs had been appointed by the County 
Court of Iredell, committee of the intestate William Allison, 
who was a lanatic: that he expended under the orders of the 
County Court a large sum in support of the lunatic, whose only 
property consisted of a tract of land in Tennessee: that after the 
death of the lunatic, his heirs, the defendants, sold this land 
and received the purchase money. The bill prayed, that the 
defendants might be compelled to pay the amount due to the 
plaintiff. 

The case was argued at the last term, and by directions of 
the Court, again at the present, by 


Badger, for the plaintiff. 
Nash, for the defendant. 


Rorrix, Chief Justice:—Upon the second argument, all the 
points to which the counsel were desired to speak, have been 
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fully discussed; but the Court does not think it necessary to de- 
liver an opinion upon more than the last, because upon that we 
are compelled to dismiss the bill. 

The jurisdiction in lunacy cannot extend to lands out of the 
State. The Courts of our eountry cannot order lands in another 
to be sold, nor effectually charge them. The application must 
be made to the tribunals where the estate is situate. This is 
admitted by the plaintiff’s counsel, and shown by adjudged 
cases. In re Duchess of Chandos, t Seh. & Let. 301. Matter 
of Daniet Perkins, 2 John. ©. C. 124. But it was insisted, 
that an order of the Court having the jurisdiction over the 
lunatic’s person, providing for his comfortable maintenance, 

would be respected and enforced by the Courts of all other 
[153] countries. It seems not; for the cases cited lay it down, 

that an inguisition of lunacy in another country is not 
recognised as an authority for disposing of his estate; and that, 
to that end, there must be proceedings in the country where 
the land is situate. What they shall be, must depend upon the 
particular laws of each country. It may be, that in Tennessee 
lands cannot be sold by the order of any Court, for even the 
support of the unfortunate owner. At all events, no order of 
the Court here could reach them. It is, however, said, that 
every disbursement here, made according to our laws, for the 
benefit of the lunatic, while his person is within our jurisdic- 
tion, forms a just debt against his estate, wherever it may be 
situate; and that, although there may be an impediment to en- 
forcing it against the estate abroad, yet the Courts of this State 
may and will give a remedy, whenever the estate be brought 
here, or is under the control of one who is within our jurisdic- 
tion, in the same manner as if the estate had been always here. 
That may be true of personalty, and especially if it be brought 
here in the lifetime of the lunatic; for then it comes and is held 
as his estate, subject to the disposition of our Courts. But even 
that would be by force of an order made in the matter of the 
Junatic. The Court could not entertain a bill for such a de- 
mand against the personal representative of the lunatic after 
his death. Nosuch case is found. There is no debt of the 
lunatic, for he could not make a contract; neither is there a 
debt of the estate, as a thing of strict right. We do not know 
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of such a thing in the law. The Court, out of any property 
within the jurisdiction, will reimburse any expenditure made 
under its authority; but no order in lunacy creates a debt 
either against the executor or the heir. Upon the idea of a 
debt this bill is brought, and upon that alone could it be sus- 
tained. Suppose the defendants had not sold the land, or after 
the sale had not come within our jurisdiction; the plaintiff 
could not have enforced the debt, as it is called, either here or 
in Tennessee. That shows that he has no right, strictly speak- 
ing; for rights can never be lost by the residences of the parties, 
though remedies may thereby be affected. To sustain 

the bill, the plaintiff must make himself the creditor of [154] 
the lunatic and of the defendants as his heirs, or show a 

valid charge on the fund in the defendants’ hands. No order 
of the Court could create such a charge; and there is no pre- 
tence for saying, that the lunatic did or could contract person- 
ally, or that the law could raise such a contract by implication, 
either without or with the order of the County Court. It is to 
be regretted, that the plaintiff should not be compensated for 
his services and expenditures; but the Court does not see a 
ground on which he can have relief, and the bill must be dis- 


missed. 
Per Ovriam. Bill dismissed. 


NOTE.—The guardian of an idiot or lunatic cannot, without the permission 
of the court, exceed the annual income of the estate in expenditures for his 
ward. Patton vs. Thompson, 2 Jones’ Eq. 411. And in the matter of Latham, 
4 Ired. Eq. 231, it was held that before the court will direct any of the property 
of a lunatic to be applied to the payment of his debts, it will set apart a suffi- 
cient fund for the maintenance of the lunatic, and also for his wife and infant 
children, if he have any; and that nothing which has been before advanced for 
the prior maintenance of the lunatic shall be chargeable on this fund. It was 
decided again in the matter of the same lunatic (see Latham ez parte, 6 Ired. Eq. 
406,) that when his land was sold on the petition of the guardian, the proceeds 


' were under the direction of the court, and no creditor could claim priority. But 


when the lunatic died, or become sane, his property was to be delivered to his 
personal representative in the former case, or to himself in the latter, and then 
become subject to his creditors as in case of other debtors. See also Tally vs. 
Tally, 2 Dev. & Bat. Eq. 385, and Latham vs. Wiswall, 2 Ired. Eq. 294, in which, 
as well as in the other cases to which we have referred, the power of the court 
of equity over idiots and lunatics and their estates is fully discussed and ex- 
plained. 

The courts of equity in this State cannot send the estate of an idiot or lunatic 
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eut of their jurisdiction. But where there is an idiot residing in another State, 
and having a guardian there, his funds being in the hands of a guardian in this 
State, the court here can make an annual allowance for the support of the idiot, 


to be paid over by the guardian here to the guardian in the other State. Me- 
Neely vs. Jamison, 2 Jones’ Eq. 186. 





